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James S. Grill, Washington, CA, pro se.

Alison D. Garner, Shelley Dawn Weger, U.S. Department of Justice, Washington, DC, for Defendant.

ORDER
GREGORY G. HOLLOWS, United States Magistrate Judge.

*1 Previously pending on this court's law and motion calendar for January 12, 2012, was plaintiff's motion for discovery,
filed December 8, 2011. The parties filed a joint statement on January 6, 2012. Plaintiff appeared in pro se. Alison Garner
appeared telephonically for defendant. Having now heard oral argument and reviewed the joint statement, the court issues the
following order.

BACKGROUND
The operative complaint is the amended complaint which contains two distinct causes of action for (1) breach of contract

(actually breach of federal statutory duties within the context of a “settlement contract”) and (2) lack of procedural due process. !
The undersigned will not repeat the entire discussion as to how these claims were ascertained, see docket # s 19, 20; suffice it
to say here that the first claim is to be decided under the standards of the Administrative Procedures Act, and the second claim
stands on its own as a constitutional claim independent of the strictures of the APA.

In a nutshell, through “settlement contract” based on a federal statute, plaintiff was given the right to access his private
parcel and build a bridge to do so; the access was to be constructed over lands within Forest Service jurisdiction. The
terms and conditions under which the contract was to be effectuated are in dispute, as is the termination process (or non-
approval process) involving the special use permit required to construct the necessary access.

Plaintiff has moved to compel discovery, but defendant responds that because this is an action for review of an administrative
record under the Administrative Procedure Act (“APA”), the government is exempt from Rule 26. Plaintiff argues that his claim
for lack of procedural due process is a claim arising under the Constitution and therefore it is not subject to the APA.
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DISCUSSION

I. THE PARTIES' CONTENTIONS

It is difficult to determine exactly what discovery plaintiff is moving to compel as the joint statement contains briefing akin
to a summary judgment motion. Plaintiff has set forth a statement of facts, disputed factual issues, and disputed evidentiary
issues, and defendant has responded to this format of briefing. Although plaintiff's motion to compel discovery, filed December
8, 2011, requests discovery in general, claiming that the administrative record (“AR”) is incomplete and defendants have acted
in bad faith which is an exception to limited AR review, the joint statement filed on January 6, 2012, indicates that plaintiff not
only seeks discovery of documents allegedly missing from the AR, but also disputes that certain documents should be contained
in the AR because they are not relevant, and further seeks to supplement the AR with plaintiff's exhibits.

Defendant first contends that both of plaintiff's claims are governed by the APA. The first claim, that the Forest Service violated
the APA in its decision process regarding plaintiff's permit, clearly comes under the APA. Defendant further argues that the

second claim, for lack of procedural due process, arises under the APA because I —5 U.S.C. § 706(2)(b) provides that “the
reviewing court shall ... hold unlawful and set aside agency action ... contrary to constitutional right, power, privilege or

immunity.” =5 U.S.C. § 706(2)(B). Because the United States cannot be sued unless it waives sovereign immunity, defendant
contends that plaintiff cannot proceed with his procedural due process claim unless there is this waiver which necessarily comes
from the APA.

*2 Defendant next argues that plaintiff has failed to demonstrate exceptional circumstances to justify extra-record review.
In this regard, defendant argues that the court is required to presume that the Forest Service properly designated the record
and included all documents directly or indirectly related to its decision. Defendant asserts that plaintiff has failed to present
evidence to overcome the presumption that the record has been properly designated. Defendant also contends that even if further
explanation by the agency is later deemed necessary, remand to the agency is the preferred course.

Plaintiff's second basis for requesting extra-record evidence is bad faith. Defendant asserts that this exception is especially
narrow and mere allegations of bad faith are not sufficient to warrant extra-record review.

Plaintiff makes no argument regarding these exceptions to administrative record review in the joint statement; however, in
his motion, plaintiff asserts that when defendants rescinded the construction permit, and then later terminated the use permit
contract, they were motivated by considerations which are unknown and which may constitute affirmative misconduct at worst.
Any such discovery may be contrary to their written statements. Therefore, plaintiff contends, the administrative record is
incomplete in this regard. (PL.'s Mot. at 6.)

1. LEGAL STANDARDS
Cases brought under the APA ordinarily do not consider extra record evidence, and limit such evidence to four narrow
exceptions: (1) if it is necessary to determine “whether the agency has considered all relevant factors and has explained its
decision,” (2) “when the agency has relied on documents not in the record,” (3) “when supplementing the record is necessary

to explain technical terms or complex subject matter”; or (4) where there is an allegation of bad faith. I = Ctr. for Biological
Diversity v. U.S. Forest Serv.,, 100 F.3d 1443, 1450 (9th Cir.1996) (citations omitted). Plaintiff, as the party seeking extra-record

evidence, has the burden to prove that one of these exceptions applies. I~ National Audubon Soc. v. Butler, 160 F.Supp.2d 1180,
1186 (W.D.Wash.2001).

The amended complaint contains a claim for violation of procedural due process in addition to the APA claim. A direct
constitutional challenge is reviewed independent of the APA. I~ Porter v. Califano, 592 F.2d 770, 781 (5th Cir.1979). As such

the court is entitled to look beyond the administrative record in regard to this claim. =5 U.S.C. § 706(2)(B); [ = Porter, 592
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F.2d at 780, Fijdeen v. Quigg, 748 F.Supp. 900, 906 (D.D.C.1990); see F]McNary v. Haitian Refugee Center, Inc., 498 U.S.
479, 493, 111 S.Ct. 888, 896-97, 112 L.Ed.2d 1005 (1991) (discussing s similar issue under the IRCA. Therefore, discovery
as to the non-APA claim is permissible. See Miccosukee Tribe of Indians of Florida v. United States, 2010 WL 337653, *2

(S.D.Fla.2010). See also F]Webster v. Doe, 486 U.S. 592, 604, 108 S.Ct. 2047, 100 L.Ed.2d 632 (1988) (referencing the fact
that a plaintiff who is entitled to judicial review of its constitutional claims under the APA is entitled to discovery regarding those
claims). “However, even where plaintiffs have asserted constitutional claims, ‘wide-ranging discovery is not blindly authorized

at a stage in which an administrative record is being reviewed.” ” F:lTafas v. Dudas, 530 F.Supp.2d 786, 802 (E.D.Va.2008),

(quoting Fquerto Rico Public Housing Admin. v. United States Dep't of Housing and Urban Development, 59 F.Supp.2d 310,
327 (D.P.R.1999)). See also Wolfe v. Barnhart, 354 F.Supp.2d 1226, 1232 (N.D.Okla.2004) (finding First Amendment claim
was independent of APA and requires independent review of facts and law or de novo review).

1II. ANALYSIS
*3 Plaintiff does not specify what type of discovery he wants, but argues that he should be permitted discovery in the
first instance. The court can only glean from “Plaintiff's Disputed Evidentiary Issues” what he thinks should be amended,
supplemented, or added to the AR. Those items pertinent to discovery and listed by plaintiff with his commentary, are set forth

as follows. >

Items not set forth herein do not pertain to discovery.

1) Defendant's letter, dated September 10, 1996, acknowledging approval and acceptance of plaintiff's Access Improvement
Plans, is not in the AR. (Pl.'s Mot., Ex. A.)

2) Plaintiff's Access Improvement Plans and Bridge Plans, accepted and approved by defendant on July 31, 2007, is not in the
AR. (Pl's Mot., Ex. B.)

3) Defendant's email approving Bridge Plan and affirming that defendant would amend existing SUP for road access to allow
immediate construction pending Stream Alteration Permit by Cal. Fish and Game, is not in the AR. (Pl.'s Mot., Ex. C.)

4) Defendant's email, dated September 28, 2007, is not in the AR. (PL.'s Mot., Ex. A.)

5) AR000865 does not indicate the date it was received by defendant. It is dated May 15, 2007, but defendant saw it for the first
time in mid-September, 2007. Notations on it indicate it was reviewed but no reviewer is identified. The AR also contains no
information about communications between defendant and plaintiff regarding this issue.

6) AR000875 through AR000893 are irrelevant and should not be in the AR.

7) AR000895 through AR000921 do not contain any of defendant's internal communications regarding defendant's motivation,
decision making, outside influences, and authorities which controlled the critical actions.

8) AR000895 through AR000960 also do not contain any of defendant's internal communications regarding defendant's
motivation, decision making, outside influences, and authorities which controlled the critical actions.

(Jt. Stmt. at 13—15).

In response, defendant states it will supplement the record with documents specified in items numbered 1, 2, 3, and 4, and
will correct the record in regard to numbered 6. Other than these items, defendant states it is unaware of any other documents
outside the AR.
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Plaintiff also makes an argument regarding requested discovery which he claims is not in the AR. Plaintiff contends that on July
31,2007, defendant stated to plaintiff that the Forest Service had approved plaintiff's submitted bridge design, and would amend
his SUP for road access to permit immediate construction pending submission of a Stream Alternation Permit to be issued by
California's Department of Fish and Game. Then, suddenly and inexplicably on September 12, 2007, defendant declared that
plaintiff's design was deficient, which caused the state's Fish and Game Department to suspend plaintiff's permit, issued on
September 21, 2007. (P1.' Mot. at 5.)

Attached to plaintiff's motion is a communication from the District Ranger, Julie Lydick, dated September 10, 1996, stating
that defendant's engineering staff had reviewed plaintiff's plans and “they appear to be acceptable for the purposes of issuing
the permit for the road.” She then added that she expected to issue the special use permit and plaintiff's “other application at
the east end of Maybert Road, concurrently,” with agreed to changes. (PL.'s Mot., Grill Decl., Ex. A.) In an email dated July
31, 2007, just prior to defendant's decision not to renew the SUP, Greg Schimke, Minerals Officer for defendant, wrote to
plaintiff, informing him that “[t]he Forest Service has approved your submitted bridge design and will amend your existing
special use permit for the road access, to allow immediate construction pending submittal of a Stream Alteration Permit (1600)
to be issued by the California Department of Fish and Game.” (/d., Ex. C.) Next to the end of this sentence is a hand written
note stating, “issued on 8/7/07 & copied to Greg that day.” (/d.) In the next paragraph of the email, Schimke concludes: “[w]e
have rec[ei]ved your payment of $1,316.00 for costs incurred in processing your proposal, and a copy of the Building permit
issued by Nevada County.” (Id.)

*4 Another email from Mr. Schimke to plaintiff, dated September 28, 2007, is attached to the joint statement. It contains an
update on the bridge proposal which outlines a concern of the Forest Service regarding mercury and a concern of the wildlife
biologist about the aquatic habitat. Schimke concludes the email by stating, “[t]he Forest Service is also preparing a formal
letter to you that will explain in detail the above issues. Do not proceed with any plans or any surface disturbing activities at
the site pending further notification.” (Jt.Stmt., Ex. A.)

At hearing, plaintiff articulated that after July 31, 2007, records do not explain the reason for this 180 degree turnabout in
defendant's position, and therefore plaintiff needs discovery on defendant's motivation for the change in position. In one sense,
defendant's state of mind is of no ultimate consequence in a breach of contract claim. Whether defendant had a sinister motivation
or was merely frustrated with plaintiff's delay in formulating plans, or was bound by changes in the regulations will not make
any difference. The issue in a breach of contract claim is merely whether each side performed in accordance with the agreement
which in this case revolves around the statutory and regulatory requirements. A promisor's satisfactory completion of work is

preferably judged under a reasonableness standard based on the evidence of record. See [~ Storek & Storek, Inc. v. Citicorp
Real Estate, Inc., 100 Cal.App.4th 44, 58—60, 122 Cal.Rptr. 2nd 267 (2002).

However, in another sense, evidence of true, but hidden, motivations may supply the real basis why the Forest Service ultimately
found that plaintiff has failed to uphold his end of the agreement, if indeed, this was the real finding, as opposed to some other
unstated, but important, reason. The record, as we know it, with respect to the purported approval followed by a quick retraction
does supply a reasonable inference to support some behind-the-scenes decision making, i.e., that not all the reasons for the
decision are in the record. This itself is grounds for discovery in an APA action. Center for Biological Diversity, supra. The
fact that counsel for the Forest Service makes protestations that the record will be complete with the additions agreed to does
not dispose of the matter. Given one legitimate inference to be drawn indicating that other pertinent-to-the-decision documents
might exist, is reason to allow discovery on this point.

Moreover, the Forest Service argues here that Schimke had no authority to approve plaintiff's plans. But this position raises as
many questions as it answers. Why did Schmike issue an approval if he had no authority to do so. What definitive evidence is
there in the record that Schimke did not have this authority. Why was Schimke apparently tasked with working with plaintiff
to see that plaintiff complied with his conditions? Why was Schimke, the person who allegedly lacked authority in this area,
tasked with telling plaintiff that any approval had been withdrawn?
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*5 The above questions again give rise to a possible inference that decisions were made on a basis outside the question

of whether plaintiff's plans complied with all necessary conditions for their approval. Paper discovery 3 will be permitted to
ascertain whether any documents exist outside the record which would cast light on all the reasons for the ultimate denial of
plaintiff's permit to construct access. This paper authority will include any documents which are relevant to Schimke's authority
to act in this matter.

Plaintiff has not suggested that he would like to take depositions of appropriate personnel to answer these questions.
Moreover, depositions conducted by a pro se party, who are often inclined to argue their position with persons who are
viewed as protagonists, instead of simply acquiring evidence, are fraught with potential disputes, and probably will not
lead to anything useful.

In regard to the second claim, lack of procedural due process, the only two possible issues for which discovery might be
necessary are whether plaintiff was told he could not appeal the decision, and whether the decision maker was biased.

With respect to the first issue, see 36 C.F.R. § 251.80 ef seq., defining rights of appeal, the undersigned does not see the need
for discovery. Defendant has admitted in the answer that plaintiff was informed he had no right to appeal, Answer at para. 62,
and thus, that fact is established in this proceeding for whatever legal significance it has.

With respect to the second issue of bias, this assertion overlaps with the discovery already permitted concerning extra-record
evidence. Bias, if any, is likely to be found in documents not part of the record, if any, which demonstrate the “real” reason for
the decision at issue. Bias, of course, can be much more than simply a dislike of plaintiff; bias can be found in many forms, for
example, outside pressure to deny a permit which might otherwise be granted. No one would argue with the proposition that
the sine qua non of due process is an unbiased decision maker.

The undersigned must emphasize at this point that finding a possible inference in plaintiff's favor for purposes of permitting
discovery by no means indicates that the undersigned has drawn any inferences for the purpose of litigation disposition. There
exist at this time possible inferences which completely legitimize the Forest Service decision vis-a-vis plaintiff's access denial.

CONCLUSION
Accordingly, IT IS HEREBY ORDERED that:

1. Plaintiff's motion to compel discovery, filed December 8, 2011, (dkt. no. 42), is granted in part and denied in part. Defendant
shall supplement the Administrative Record with documents specified in items numbered 1, 2, 3, and 4, and correct the record
in regard to item numbered 6, within seven days of this order. Plaintiff shall issue written discovery limited to the subject areas
set forth above (ascertaining the existence of heretofore undisclosed documents related in any fashion to the Forest Service
Decision not to permit plaintiff to construct access to his property and Shimke's authority), within fourteen days of this order.
Defendant shall have twenty-eight days to respond.

2. Plaintiff shall file his motion for summary judgment by April 20, 2012. Defendant's cross-motion for summary judgment
shall be filed by May 18, 2012. Plaintiff may file a reply by June 1, 2012.

All Citations

Not Reported in F.Supp.2d, 2012 WL 174873

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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RULINGS ON DEFENDANT'S MOTION TO DISMISS OR
REMAND AND ON CROSS-MOTIONS FOR DISCOVERY

HAIGHT, Senior District Judge:

*1 This is a class action on behalf of United States Navy (the “Navy”) and United States Marine Corps (the “Marine Corps”
or “Marines”) veterans who were allegedly denied discharge upgrades by the Naval Discharge Review Board (“NDRB”) in a
manner violative of the Administrative Procedure Act (“APA”) and the Fifth Amendment. This Ruling resolves several pending
motions.

I. INTRODUCTION

Class certification was sought by two named Plaintiffs: Tyson Manker and the National Veterans Council for Legal Redress
(“NVCLR”). Manker is a Marine Corps veteran who was deployed in Iraq during 2003 in support of the military action
denominated “Operation Iraqi Freedom.” Doc. 1 (Complaint), at 2. The record also refers to an individual called “John Doe,”
a Marine Corps veteran and member of NVCLR who was also deployed in Iraq during 2003. /d. For reasons that will become
apparent, the events relating to John Doe are relevant to the issues in the case, though the NVCLR—not its member Doe—is
a named party Plaintiff, together with Manker.

Manker and Doe were both discharged from the Marines with less-than-Honorable discharges, and have subsequently attempted
without success to obtain from the Navy upgrades to Honorable discharges. Doc. 1, at 3.

The class sought to be certified by the named Plaintiffs consisted of Navy, Navy Reserve, Marine Corps, and Marine Corps
Reserve veterans of the Iraq and Afghanistan era who (a) were discharged from service with less-than-Honorable discharges;
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(b) have not received discharge upgrades to Honorable; and (c) have diagnoses of Post Traumatic Stress Disorder (“PTSD”),
traumatic brain injury (“TBI”), PTSD-related conditions, or records documenting one or more symptoms of PTSD, TBI, or
PTSD-related conditions at the time of discharge, those conditions or symptoms being attributable to their military service.

The Defendant is the Secretary of the Navy, the Executive Branch individual responsible for the NDRB. The gravamen of
Plaintiffs' complaint is that the NDRB fails to follow the directive of a memorandum issued by then-Secretary of Defense
Charles Hagel mandating that “liberal consideration” be given to diagnoses of PTSD and similar mental health conditions; and,
to records indicating symptoms of those conditions. Doc. 1, at 3. Plaintiffs seek a class-wide injunction whose purpose is to
correct the Navy's conduct in that regard. Doc. 1, at 41. The only relief sought by Plaintiffs is equitable in nature.

Plaintiffs moved for certification of the designated class pursuant to F]Federal Rule of Civil Procedure 23(b)(2), which allows
a class action in a case where “final injunctive relief or corresponding declaratory relief is appropriate respecting the class as a
whole.” Doc. 12. The Court certified the class in a previous opinion, familiarity with which is assumed. See Manker v. Spencer,
329 F.R.D. 110 (D. Conn. 2018). The class, as certified, includes veterans who served between October 7, 2001, and the present,
were discharged from the Navy, Navy Reserves, Marine Corps, or Marine Corps Reserve with less-than-Honorable statuses,
have not received upgrades of their discharge statuses to Honorable from the NDRB; and,

*2 have diagnoses of PTSD, TBI, or other related mental health conditions, or records documenting
one or more symptoms of PTSD, TBI, or other related mental health conditions at the time of discharge,
attributable to their military service under the Hagel Memo standards of liberal or special consideration.

Id. at 123.

The case is now before the Court on Defendant's motion to dismiss the Complaint, or in the alternative, to remand the case to
the Navy for further administrative action. Doc. 67. The Plaintiff class opposes that motion in its entirety. Doc. 68. In addition,
the parties have filed cross-motions to govern the nature, scope, and effect of pre-trial discovery. Docs. 61, 62. The questions

concerning discovery, which are substantial and vigorously litigated, arise only if the Defendant's motion to dismiss fails.

This Ruling considers those motions in that order.

II. DEFENDANT'S MOTION TO DISMISS OR REMAND

Defendant moves to dismiss the Complaint under Federal Rule of Civil Procedure 12(b)(1) for lack of subject matter jurisdiction;
and under Rule 12(b)(6) for failure to state a claim. Doc. 67-1, at 14-29. I consider those grounds for dismissal in Parts II.A
and II.B. Defendant's alternative motion for a remand is considered in Part I1.C.

A. Lack of Subject Matter Jurisdiction

1. Preliminary Discussion
Rule 12 allows a defendant to move to dismiss a complaint for “lack of subject-matter jurisdiction.” Fed. R. Civ. P. 12(b)(1).
The Supreme Court equates a district court's subject matter jurisdiction with the court's authority to adjudicate the case. See

FjSinochem Int'l Co. v. Malaysia Int'l Shipping Corp., 549 U.S. 422,425 (2007) (noting that “a court need not resolve whether
it has authority to adjudicate the cause (subject-matter jurisdiction)” before dismissing the action for forum non conveniens).
A federal district court's authority to adjudicate is not self-executing; it must be derived from the Constitution or a statute.
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“Determining the existence of subject matter jurisdiction is a threshold inquiry and a claim is properly dismissed for lack of
subject matter jurisdiction under Rule 12(b)(1) when the district court lacks the statutory or constitutional power to adjudicate

it.” FjMorrz'son v. Nat'l Australia Bank Ltd., 547 F.3d 167, 170 (2d Cir. 2008), aff'd, F:|561 U.S. 247, 130 (2010) (citation
and internal quotation marks omitted). “Only Congress may determine a lower federal court's subject-matter jurisdiction.”

F:IKontrick v. Ryan, 540 U.S. 443,452 (2004) (citing U.S. Const., Art. I1L, § 1). “A plaintiff asserting subject matter jurisdiction
has the burden of proving by a preponderance of the evidence that it exists.” F:IMakarova v. United States, 201 F.3d 110, 113

(2d Cir. 2000). On occasion, such proof requires discovery beyond the pleadings. See, e.g., F:IState Employees Bargaining
Agent Coal. v. Rowland, 494 F.3d 71,77 n.4 (2d Cir. 2007) (“[W]e have held that, in adjudicating a motion to dismiss for lack of
subject-matter jurisdiction, a district court may resolve disputed factual issues by reference to evidence outside the pleadings.”).
In deciding a motion to dismiss under Rule 12(b)(1), a district court may resolve disputed jurisdictional facts on the basis of

evidence outside the pleadings. See F]Zappia Middle E. Construction Company v. Emirate of Abu Dhabi, 215 F.3d 247, 253
(2d Cir. 2000).

*3 In the case at bar, Defendant's Brief in support of his Rule 12(b)(1) motion begins its discussion with the following assertion:
“As a threshold matter, the Court lacks jurisdiction to review Plaintiffs' claims for five reasons.” Doc. 67-1, at 3. The Brief
lists those reasons as follows:

* Plaintiffs' challenges to their discharges and characterizations of service are not reviewable, and thus nonjusticiable, under
the intramilitary immunity doctrine.

* To the extent Plaintiffs claim the NDRB failed to follow Department of Defense and Navy regulations, they must first
exhaust their administrative remedies.

* Plaintiffs may seek judicial review under the APA only for an adverse decision by the Navy's civilian review board, which
Plaintiffs have not sought.

* Plaintiffs' claims are moot, because a subsequent Department of Defense directive made the Hagel memo explicitly
applicable to discharge review boards.

* Plaintiffs “lack standing to launch a broad programmatic attack against the NDRB under the APA.”

Id. at 3-4.

A striking aspect of these bases for a lack of subject matter jurisdiction is that, explicitly or by implication, they all seem to
relate exclusively to the individual circumstances of Tyson Manker and John Doe. Manker and Doe play important roles in this
opera, but there are other soloists, a chorus, and a full orchestra—a fair analogy, given that the Court has certified a class of

Navy and Marine Corps veterans whose claims satisfy the commonalty and typicality requirements of F]Rule 23.

The Complaint contains five claims. Claims I, II, and III are collected under the caption “Legal Claims of the Class.” Doc. 1.
Each claim is captioned “Violations of the Administrative Procedure Act” and cites one or another of the several sub-sections

found in section 10(e) of the Act, I /5 U.S.C. § 706.

Specifically, class members allege in Claim I that “Defendant's denials of class members' discharge upgrade applications are
final agency actions.” Doc. 1 §201. The class members assert in Claim I that those denials constitute “arbitrary and capricious

agency action,” in violation of F:IS U.S.C. § 706(2)(A). Id. 4 206. That section provides that a “reviewing court shall ... hold
unlawful and set aside agency action, findings, and conclusions found to be ... arbitrary, capricious, an abuse of discretion, or

otherwise not in accordance with law.” FJS U.S.C. § 706(2)(A).
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Class members allege in Claim II that constitutional Fifth Amendment due process protections “require that federal
administrative agencies follow their own regulations and sub-regulatory guidance in conducting their adjudications and that they
conduct adjudications in a fair and orderly manner.” Doc. 1 §211. The class members claim that “[b]y not meaningfully applying
the Hagel Memo to class members' applications, Defendant has failed to follow its own rules, in violation of its constitutional

obligations and the [APA], =5 U.S.C. § 706(2)(B).” Doc. 1 § 212. That section of the APA provides that a court shall hold

unlawful agency action found to be “contrary to constitutional right, power, privilege, or immunity.” I—5 U.S.C. § 706(2)(B).

Class members allege in Claim III that Congress' intent “in establishing review boards such as the NDRB was to protect
veterans with Other-than-Honorable discharges from being unjustly burdened” with life-time disadvantages attendant upon such
discharges. Doc. 1 4 224. The class members assert in Claim III that “Sailors and Marines are being denied their statutorily-
mandated access to the discharge upgrade procedures set forth by Congress and implemented by the Department of Defense,”
with the result that “Defendant has failed to carry out Congress' intent in establishing the Discharge Review Boards and
setting forth their governing standards.” /d. 9 226-27. According to the class members, Defendant has “thereby exceed[ed] its

authority, and has fallen short of vindicating the statutory right Congress created for veterans, in violation of the [APA], =5
U.S.C. § 706(2)(c).” Id. § 227. I""'Section 706(2)(c) provides that a court shall hold unlawful agency action found to be “in

excess of statutory jurisdiction, authority, or short of statutory right.” =5 U.S.C. § 706(2)(c).

*4 Claim IV is captioned as “Legal Claims of Tyson Manker.” Id. 4 228-34. Claim V is captioned “Legal Claims of NVCLR
on Behalf of John Doe.” Id. 99 235—41. The substantive allegations are the same. Each claim is sub-captioned “Violations of the
Administrative Procedure Act.” Those violations are alleged to consist of Defendant's failure to apply the Hagel Memo to that
individual's application for a discharge upgrade; failure to consider important evidence concerning the individual's mitigation
of misconduct by PTSD and TBI affliction; Defendant's failure to follow its own rules requiring responding to all relevant facts
and issues; and Defendant's wrongful application of the presumption of regularity in government affairs. /d. 7 228—41.

I have set forth these several claims pleaded in the Complaint at some length because in adjudicating the Defendant's
jurisdictional challenge, the Court's consideration must include the case's class status and the circumstances of the class
members. That is to say, in order for Defendant to succeed on his Rule 12(b)(1) motion to dismiss the Complaint in its entirety,
he must demonstrate that as a matter of law this Court lacks subject matter jurisdiction over each and every claim plausibly
pleaded in the Complaint on behalf of Manker, Doe, or any member of the certified Plaintiff class.

That group of veterans is of substantial size. While the number of class members cannot be stated on the present record, the

Complaint's allegations demonstrated that the numerosity requirement imposed by I~ Rule 23 for class certification was met.
According to the Complaint:

Over 100,000 Sailors and Marines have received less-than-Honorable discharges since 2002. Thousands
of these former service members suffered combat-related PTSD or PTSD-related conditions, TBI, or
MST but received a less-than-Honorable discharge for misconduct attributable to these conditions. Nearly
all who applied for a discharge upgrade to the NDRB were denied.

Doc. 1 99 193-94.

Given these allegations, which are not contradicted by anything in the present record, it is likely that the class is comprised of
at least hundreds, more likely several thousand, Navy and Marine Corps veterans, arrayed within the ranks of the class certified
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by the Court. That certification adopts the Complaint's allegations and, as noted supra, creates a class of Navy and Marine
Corps veterans who served from 2001 to the present, received less-than-Honorable discharges, were denied upgrades by the
NDRB, and had diagnoses of PTSD, TBI, or other related mental health conditions attributable to their military service. See
Manker, 329 FR.D. at 123.

If the Complaint survives Defendant's motion to dismiss and discovery takes place, the number of class members may appear
with more precision, and the circumstances of additional individual veterans may be elucidated. But that possibility does not
affect the present motion to dismiss the entire Complaint for lack of subject matter jurisdiction. To dismiss the action on
that ground, the Second Circuit teaches in Morrison that Defendant must demonstrate that this Court “lacks the statutory or
constitutional power to adjudicate it,” thereby rendering the Court powerless to adjudicate any claims of Manker, Doe, or all

class members. |~ Morrison, 547 F.3d at 170.

In the case at bar, Defendant Secretary of the Navy cannot make that showing. The reasons he cites for a lack of subject matter
jurisdiction do not, separately or in the aggregate, lead to that conclusion. They fail in that regard because this Court's statutory
power to adjudicate this case is explicitly conferred by the APA.

2. Justiciability and the Intramilitary Immunity Doctrine
Defendant's first-cited basis for lack of jurisdiction is that “under the intramilitary immunity doctrine, Plaintiffs' challenges to
military personnel decisions are generally nonjusticiable.” Doc. 67-1, at 15. Defendant seeks to apply that judge-made doctrine
to the present Plaintiffs' APA action by arguing: “To the extent that Plaintiffs' claims require the Court to make an individualized
inquiry into a discrete personnel action, any such claim is nonjusticiable. The justiciability of military personnel decisions is
limited by the fundamental and highly salutary principle that Judges are not given the task of running the Army.” /d. (citations
and internal quotation marks omitted).

*5 One may acknowledge the existence and beneficence of that principle, embodied in the intramilitary immunity doctrine. But
the doctrine has nothing to do with the case at bar, which is not “an individualized inquiry into a discrete personnel action” which
turns upon “military personnel decisions.” /d. Rather, this is an action where the plaintiff class invokes the APA to challenge
the legality and validity of the process by which the NDRB has denied discharge upgrades to allegedly afflicted veterans. The
APA confers jurisdiction on this Court to entertain that action.

Even Defendant quotes with apparent approval Pettiford v. Secretary of the Navy, 774 F. Supp. 2d 173, 182 (D.D.C. 2011),
stating that “a court's role in reviewing the decision of a military corrections board is to determine whether the decision making
process was deficient, not whether [the] decision was correct.” Id. at 17 (internal quotation marks omitted). That distinction is

illustrated by I Kreis v. Secretary of Air Force, 866 F.2d 1508 (D.C. Cir. 1989), relied upon by Defendant, where the plaintiff,
an air force officer who was denied promotion, sued the Secretary under the APA. In that case, the plaintiff asserted “a claim to

a military promotion and distinct claims for the correction of military records.” I = Kreis, 866 F.2d at 1511. The D.C. Circuit,
reversing in part the district court's dismissal of the action, held that while plaintiff's “request for retroactive promotion falls
squarely within the realm of nonjusticiable military personnel decisions,” a viable claim lay under the APA to challenge, “in
light of familiar principles of administrative law, the reasonableness of the Secretary's decision not to take certain corrective
action with respect to appellant's record.” Id.

The gravamen of the present Plaintiffs' claim against the Navy Secretary is that the process by which the Navy decided not to
upgrade class members' discharges was deficient. Kreis holds that to be a justiciable claim under the APA. To the same effect,
judges in this District routinely hold that the APA grants district courts jurisdiction to consider whether military review boards'

classifications of individuals were arbitrary or capricious under I~ section 706(2)(A). See, e.g., Cowles v. McHugh, No. 13-
cv-1741 (JCH), 2014 WL 12767682, at *5—6 (D. Conn. Sept. 30, 2014). In Cowles, the plaintiff challenged the Army Board
for Correction of Military Records' refusal “to correct [the plaintiff's] records to reflect that he was separated for PTSD rather
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than for [Adjustment Disorder].” Id. at *1. In denying a motion to dismiss, Judge Hall said that, “[t]his relief is all within the
traditional scope of ‘equitable’ relief, is not merely ‘incidental’ to the money damage claim, and would thus normally be the
appropriate subject of a suit under the APA.” Id. at *6 (citation omitted).

On the present record, there is no substance to Defendant's contention that the claims asserted against the Secretary of the Navy
in this class action are nonjusticiable.

3. Failure to Exhaust Administrative Remedies
Defendant's second jurisdictional challenge is that to the extent Plaintiffs (Manker, Doe, and the class members) claim the
NDRB failed to follow agency regulations in denying them discharge upgrades, Plaintiffs must first exhaust their administrative

remedies. Doc. 67-1, at 17-21. That contention is precluded by the Supreme Court's decision in [~ Darby v. Cisneros, 509
U.S. 137 (1993), where a real estate developer filed an APA suit against the Secretary of the United States Department of
Housing and Urban Development (“HUD?”), alleging that sanctions imposed by HUD violated the agency's regulations. A HUD
administrative law judge imposed those sanctions, and agency regulations gave the developer the option of asking the Secretary

to review that adverse decision. See I~ Darby, 509 U.S. at 141. The developer chose not to exercise the option, however, and

simply filed his APA action. See I ~id. at 142. The Secretary and HUD “moved to dismiss the complaint on the ground that
petitioners, by forgoing the option to seek review by the Secretary, had failed to exhaust administrative remedies.” /d.

*6 Darby rejects that contention. The decision focuses upon section 10(c) of the APA, which enables judicial scrutiny of “final
agency action for which there is no other adequate remedy in a court,” and further provides that “[e]xcept as otherwise expressly
required by statute,” agency action “is final for the purposes of this section whether or not” there is an application “for any form
of reconsideration, or, unless the agency otherwise requires by rule and provides that the action meanwhile is inoperative, for an
appeal to superior agency authority.” 5 U.S.C. § 704. The Darby opinion notes that “appropriate deference to Congress' power
to prescribe the basic procedural scheme under which a claim may be heard in a federal court requires fashioning of exhaustion

principles in a manner consistent with congressional intent and any applicable statutory scheme.” =509 U.S. at 153 (quoting

FMcCarlhy v. Madigan, 503 U.S. 140, 144 (1992)). The Court then reasoned in Darby:

Appropriate deference in this case requires the recognition that, with respect to actions brought under the
APA, Congress effectively codified the doctrine of exhaustion of administrative remedies in § 10(c). Of
course, the exhaustion doctrine continues to apply as a matter of judicial discretion in cases not governed
by the APA. But where the APA applies, an appeal to “superior agency authority” is a prerequisite to
judicial review only when expressly required by statute or when an agency rule requires appeal before
review and the administrative action is made inoperative pending that review. Courts are not free to
impose an exhaustion requirement as a rule of judicial administration where the action has already become
“final” under § 10(c).

509 U.S. at 153-54. “In other words, under Darby”—as District Judge Bianco (as he then was) aptly distilled of the Supreme
Court's decision—a plaintiff need not seek further review of a final action within the agency before filing suit, unless a specific
statute or rule expressly requires otherwise.” Brezler v. Mills, 220 F. Supp. 3d 303, 322 (E.D.N.Y. 2016).

In the case at bar, Defendant's Reply Brief argues that “Plaintiffs did not file a complaint with the JSRA even though the NDRB
explicitly informed them of their right to do so.... Therefore, Plaintiffs failed to exhaust their administrative remedies by not
filing a complaint with the JSRA.” Doc. 69, at 6 (emphasis added). The JSRA remedy is created by a Department of Defense
instruction that an individual's disagreeing with agency action “may submit a complaint ... to the Joint Service Review Activity.”
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1d. Defendant also argues that “Second Circuit precedent requires them to exhaust their administrative remedies by presenting
such claims to the BCNR.” /d.

These exhaustion contentions are precluded by Darby, as correctly interpreted by Brezler. No statute or rule expressly required
Plaintiffs to invoke JSRA or BCNR remedies before filing this APA action. Defendant does not contend otherwise.

Defendant's theory is that exhaustion is required here because Plaintiffs challenge military personnel decisions. /d. Defendant

places primary reliance upon F] Guitard v. United States Secretary of the Navy, 967 F.2d 737 (2d Cir. 1992), where the Second
Circuit reversed a preliminary injunction barring the Navy from discharging a member of the Naval Reserve on the ground
that the plaintiff had failed to exhaust his administrative remedies. The Second Circuit reasoned that “[u]nder the exhaustion
rule, a party may not seek federal judicial review of an adverse administrative determination until the party has first sought all
possible relief within the agency itself,” emphasizing that “[t]he imperatives concerning military discipline require the strict

application of the exhaustion doctrine in discharge cases.” FdeA at 740 (emphasis added). The Guitard plaintiff does not appear
to have filed his action under the APA. Id. Defendant also relies upon F]Jones v. New York State Division of Military and Naval
Affairs, 166 F.3d 45, 54-55 (2d Cir. 1999)—a non-APA, F:|42 U.S.C. § 1983 case—where the Second Circuit cited Guitard.

In that case, the Court of Appeals held that the plaintiff's exhaustion of administrative remedies was a prerequisite to his F:|§
1983 action challenging his removal from service based on the Army National Guard's alleged failure to comply with its own

regulations. See F:Iz'd. at 55.

*7 Defendant's reliance upon Guitard and Jones is misplaced. Unlike those cases, Plaintiffs at bar are suing under the APA;
and, the Second Circuit's decisions in Guitard and Jones antedate the Supreme Court's decision in Darby limiting the exhaustion
of remedy doctrine in APA cases. In Brezler, an APA-based action where plaintiff challenged a military disciplinary proceeding
against him and separation recommendation, “the government urge[d] the Court to disregard Darby and apply Jones ... because
the military enjoys a special status reflected in the existence of two systems of justice ... one for civilians and one for military
personnel.” 220 F. Supp. 3d at 324 (citation and internal quotation marks omitted). Judge Bianco rejected the Navy's invitation:

This Court declines to do so. Although the law accords the sui generis nature of military life unique deference, the plain

language of the statute and Darby’s dictate, which governs “where the APA applies,” F:ISO() U.S. at 154, are dispositive. The
Court will not require plaintiff to exhaust all avenues of administrative review of a final agency decision where Congress
and the military have not imposed such a requirement.

Though the government argues that Jones stands for the proposition that exhaustion is required for any claim based on the
military's failure to follow regulations even where the statute under which relief is sought does not require it, the better view

is that Jones merely reflects that Darby, by its own terms, is limited to APA cases. See FjDarby, 509 U.S. at 153-54 (“Of
course, the exhaustion doctrine [recognized by the Second Circuit] continues to apply as a matter of judicial discretion in cases
not governed by the APA.”)....Jones and Guitard are of no moment here because Darby and the APA preclude imposition
of an exhaustion requirement not found in statute or rule.

Id. at 324 (some citations and internal quotation marks omitted).

I agree with Judge Bianco's analysis in Brezler. ! I hold in this case that the Supreme Court's decision in Darby and the plain
language of the APA preclude the Defendant Secretary of the Navy from imposing an exhaustion of administrative remedy
requirement upon Manker, Doe, or members of the Plaintiff class.
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I Judge Bianco filed his district court opinion in Brezler on December 6, 2016, a time when his opinions were not binding

upon me. [ agree with Brezler because it is persuasive. Judge Bianco was elevated to the Second Circuit on May 17,2019.

4. Failure to Seek Review by Civilian Review Board
Defendant specifies as a separate basis for lack of subject matter jurisdiction the fact that Plaintiffs have not sought review of
a civilian review board decision. Doc. 67-1, at 21. Defendant's Brief demonstrates that Defendant is referring to the Board for
the Correction of Naval Records (“BCNR”), which the Navy established as “the highest level of administrative review within
the Department of the Navy,” generally composed of a “three-member panel of rotating civilians,” with the power to “review
an NDRB decision and provide further relief.” /d. at 6.

Defendant's reference to a BCNR review, while stated separately, is in effect a further invocation of the non-justiciable and
exhaustion of remedies doctrines that run through Defendant's briefs like leitmotivs. That persistence emerges clearly in
Defendant's Reply Brief, where Defendant argues that “[f]ollowing the rationale in Guitard, Plaintiffs should have first addressed
any of the NDRB's alleged constitutional infirmities with the BCNR before invoking this Court's jurisdiction.” Doc. 69, at 6.

“Guitard” is a reference to I = Guitard, 967 F.2d at 737, which Judge Bianco noted in Brezler was “of no moment” since the
later-decided Darby and the APA “preclude imposition of an exhaustion requirement not found in statute or rule.” 220 F. Supp.
3d at 324.

*8 Defendant professes to find, in Navy and Department of Defense regulations, provisions requiring the exhaustion of
administrative remedies before judicial review of agency action may be sought. Thus, Defendant's Reply Brief states that
“Plaintiffs failed to exhaust their administrative remedies by not seeking review by the BCNR,” and “the applicable regulations
dictate that the Plaintiffs should have sought relief from the JSRA and the BCNR, not just the prudential considerations already
detailed in the Defendant's [Main] Brief.” Doc. 69, at 7. The regulations in question do nothing of the kind. The Navy regulation,
quoted in Defendant's Reply Brief, advises an applicant for agency action that if he or she has “otherwise exhausted their
opportunities before the NDRB, the Applicant may petition the Board for Correction of Naval Records ... for further review.”
Id. (alterations omitted). That sort of permissive internal agency review falls well short of the “expressly required” judicial
restrictions specified by the APA, in which, as the Supreme Court noted in Darby, “Congress effectively codified the doctrine

of exhaustion of administrative remedies in § 10(c).” I =509 U.S. at 153.

In the instant case, the Defendant Secretary is contending for what we may call a “military exception” to the decision announced

in Darby. That exception found favor with the district court in I~ Saad v. Dalton, 846 F. Supp. 889 (S.D. Cal. 1994), which
dismissed a Naval Reserve officer's action seeking to enjoin her involuntary separation from the military service. That plaintiff
could have petitioned the BCNR for relief, but did not do so before filing suit, a failure to act that led to the court dismissing

the action. I~ /d. at 891. The district court said that “[u]ntil the plaintiff proceeds before a Board established by Congress to
resolve military personnel disputes, this court will not address (1) whether the court has the authority to review the claims or
(2) if so, the merits of those claims.” Id. The plaintiff in Saad cited Darby for the proposition that she “need not exhaust her
available remedies” before filing suit, but the court disregarded Darby as “clearly distinguishable.” Id. The court reasoned:

The Darby case involved the interpretation of the Administrative Procedure Act in the context of a
Department of Housing and Urban Development administrative ruling. Review of military personnel

actions, however, is a unique context with specialized rules limiting judicial review. I — Chappell, 462

U.S.at301-04.2 Accordingly, the court dismisses the plaintiff's complaint for failure to exhaust available
administrative remedies.
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Id. Saad holds that military personnel cases fall outside of, or constitute a military exception to, the narrow boundaries of
mandated remedy exhaustion the Court specified in Darby. I am asked to reach the same conclusion in the case at bar.

F:IChappell v. Wallace, 462 U.S. 296 (1983).

I decline to do so because the distinct weight of authority is squarely to the contrary. Judge Bianco dealt with that issue in

Brezler, a military personnel case where “the government urge[d] the Court to disregard Darby and apply Jones ? 1o [an] APA
action because the military enjoys a ‘special status’ reflected in the existence of ‘two systems of justice ... one for civilians

and one for military personnel.” 220 F. Supp. 3d at 324 (quoting F]Chappell, 462 U.S. at 303—04). Judge Bianco declined
that invitation, and refused to “require plaintiff to exhaust all avenues of administrative review of a final agency action where
Congress and the military have not imposed such a requirement.” /d. He then reasoned:

This holding is in harmony with the weight of post-Darby case law finding that there is no “military exception” to Darby. See,

e.g., ...F:ICrane v. Sec'y of Army, 92 F. Supp. 2d 155, 161 (W.D.N.Y. 2000) (collecting cases and observing that, “[a]lmost
without exception, federal courts throughout this country have also declined to create a military exception to the Court's

decision in Darby”). But see F:ISaad v. Dalton, 846 F. Supp. 889, 891 (S.D. Cal. 1994).

ld.

F:IJones v. New York State Div. of Military & Naval Affairs, 166 F.3d 45 (2d Cir. 1999).

*9 While Judge Bianco acknowledged in Brezler that the Saad opinion in the Southern District of California went the other
way (preceding his citation to that case with the telltale phrase, “But see”), he agreed with those federal courts which, following
Darby, have “almost without exception” refused to fashion a “military exception” to Darby, if the effect of the exception would
be to impose upon APA plaintiffs an exhaustion requirement which neither the statute nor the underlying agency regulations
contained. /d. The conclusion I reach in this case is in accord with that greater weight of authority.

In short, the plain language of section 10(c) of the APA, cast in the broadest possible terms, means just what it says. The case
at bar is brought pursuant to the APA. The statute's wording in section 10(c) and the Supreme Court's decision in Darby create
and define the boundaries of the requisite exhaustion of administrative remedies in an action brought pursuant to the APA. They
preclude Defendant's contention that any failure by Plaintiffs to exhaust deprives this Court of jurisdiction over their claims.
The Court noted in Darby that “Congress effectively codified the doctrine of exhaustion of administrative remedies in § 10(c).”

F:|509 U.S. at 153. T cannot accept the outlier district court's conclusion in Saad, echoed by the Defendant Secretary in the
case at bar, that Congress's codification of exhaustion in the statute created one protocol for HUD cases and none or a different
one for military cases.

The Darby decision applies to all APA cases. The case at bar is one of them. Defendant is not entitled to challenge the Court's
subject matter jurisdiction on the ground of failure to exhaust administrative remedies, or some alternative prudential principle.

5. Mootness of Plaintiffs' Claims
Next, the Defendant Secretary asserts that “Plaintiffs' claims concerning the NDRB's application of the Hagel Memo are moot.”
Doc. 67-1, at 23.

Defendant bases that assertion upon a recitation of essentially undisputed facts appearing in his Main Brief and captioned,

“the Hagel Memo and the Evolution of the Liberal Consideration Standard.” Id. at 6-9. That reference is to the previously
noted memorandum issued by then-Secretary Hagel mandating that “liberal consideration” be given to veterans with PTSD and
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similar mental health conditions, and to records indicating symptoms of those conditions. On this aspect of the case, Defendant
stresses that Hagel's Memo was issued on September 3, 2014, to “Military Department Boards for Correction of Military Naval
Records” (BCM/NRs), separate and distinct entities from the NDRB, the tribunal to which Manker and Doe addressed their
unsuccessful petitions for discharge upgrades. Id. at 6—7. On August 25, 2017, Undersecretary of Defense Anthony Kurta “issued
amemo that provided guidance clarifying and expanding upon the Hagel Memo,” which “for the first time” stated that the Hagel
Memo “also applies to both BCM/NRs and DRBs.” Id. at 7-8. By letter dated September 18, 2017, J.A. Riehl, the Director of
the Secretary of the Navy Council of Review Boards, directed the NDRB to ensure its compliance with the Kurta Memo. /d. at 9.

Defendant's mootness argument proceeds from the proposition that “the Kurta Memo and the Riehl Policy Letter now require
the NDRB to apply the Hagel Memo, which is essentially the same relief that Plaintiffs seek from this Court.” Id. at 23. It
follows, the argument concludes, that “as it pertains to the NDRB's application of the Hagel Memo, the issue is moot thereby
depriving this Court from having subject matter jurisdiction.” /d.

*10 It is generally held that “[w]hen a case becomes moot, the federal courts lack[ ] subject matter jurisdiction over the action.”

Fox v. Bd. of Trustees of State Univ. of New York, 42 F.3d 135, 140 (2d Cir. 1994) (citation and internal quotation marks
omitted). However, the question is fact-intensive, and the circumstances of this case do not provide a basis for rejecting subject
matter jurisdiction over the Complaint on the ground of mootness.

The essence of Defendant's argument is that, given the chronology of the Hagel, Kurta, and Riehl writings, Manker and Doe's
individual claims have become moot, which says nothing about other members of the Plaintiff class, whose claims continue
unaffected. In Kennedy v. Esper, a comparable case where a certified class of PTSD-afflicted Army veterans sued the Secretary
of the Army for disregarding the Hagel Memo, Judge Eginton held that “after the Court has certified a class, the termination of
a class representative's claim does not moot the claims of the unnamed members of the class.” No. 16-cv-2010 (WWE), 2018
WL 6727353, at *3 (D. Conn. Dec. 21, 2018) (citation omitted).

Even as to the class representatives, Manker and Doe, individually, Defendant's Reply Brief concedes that “Defendant's
argument concerning mootness was limited to the NDRB's application of the Hagel Memo.” Doc. 69, at 7 (citation and
internal quotation marks omitted). That acknowledged limitation gives the mootness game away. Contrary to Defendant's
characterization, Manker and Doe did not file this action for the sole and entire purpose of making the Navy clarify the Hagel
Memo's applicability to the service's several boards of review. The conduct of which Manker and Doe complain is the Navy's
denying them discharge upgrades. Manker and Doe claim those denials were wrongful because of a number of specified Navy
failings and omissions in addition to the disregard of Hagel's “liberal consideration” standard. A litigation claim proximately
caused by several challenged forms of conduct is not rendered moot and subject to dismissal in its entirety because one of those
causes may be mooted by subsequent developments.

“As long as the parties have a concrete interest, however small, in the outcome of the litigation, the case is not moot.”
Campbell-Ewald Co. v. Gomez, 136 S. Ct. 663, 669 (2016) (citation and internal quotation marks omitted). “A case becomes

moot only when it is impossible for a court to grant any effectual relief whatever to the prevailing party.” eKnox v. Serv.
Employees Int'l Union, Local 1000, 567 U.S. 298, 307 (2012) (citation and internal quotation marks omitted). Applying these
familiar principles, I conclude without difficulty that claims asserted by the named or class Plaintiffs are not beyond the Court's
subject matter jurisdiction on the basis of mootness.

6. Plaintiffs' Standing to Challenge the NDRB
Defendant's next ground for dismissal is that “Plaintiffs lack standing to request broad-sweeping injunctions clearly not
authorized by the APA”—relief that is available only if the agency's actions “were already ‘required’ and ‘discrete.” ” Doc.

67-1, at 24 (quoting I — Norton v. S. Utah Wilderness All., 542 U.S. 55, 64 (2004)). “Here,” Defendant continues, “the agency
actions Plaintiffs request were neither required nor discrete.” /d.
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Defendant makes two arguments in support of that proposition. The first is a reprise of Defendant's contention that “the NDRB
was not required to apply the Hagel Memo because it did not apply to the NDRB when it considered the named Plaintiffs'
petitions.” Id. 1 considered that chronology supra, found nothing in it to warrant dismissal of the Complaint, and adhere to
that conclusion.

*11 Defendant's second argument is that “the APA allows challenges only to ‘discrete action[s],” and does not authorize

‘broad programmatic attack[s] against agencies.” Id. (quoting F:INorton, 542 U.S. at 62-63). That is a path to perdition,
Defendant contends, since appellate courts caution against district courts entering “general orders compelling compliance with
broad statutory mandates,” lest it become the inappropriate “task of the supervising court, rather than the agency, to work out

compliance with the broad statutory mandate, injecting the judge into day-to-day agency management.” /d. (quoting F] City of
New York v. U.S. Dep't of Defense, 913 F.3d 423, 431 (4th Cir. 2019)).

Plaintiffs respond that their “allegation that the NDRB has systematically denied veterans a fair discharge review process
through several errors does not transform Plaintiffs' claims into a ‘broad programmatic attack’ on agency policy.” Doc. 68, at 33.
Plaintiffs add that “by certifying a nationwide class action, the Court necessarily concluded that the harms were both numerous
and common to the proposed nationwide class.” Id. at 34.

These conflicting contentions implicate the Court's subject matter jurisdiction. Plaintiffs' action against the Secretary of the Navy
constitutes a suit against the United States. The question of the government's sovereign immunity from suit arises. “Sovereign
immunity is jurisdictional in nature” and “[a]bsent a waiver ... shields the Federal Government and its agencies from suit.”

FIEDIC v, Meyer, 510 U.S. 471, 475 (1984),

In that regard, Plaintiffs invoke the APA. “The APA waives the federal government's sovereign immunity for a limited set of
suits, brought by ‘a person suffering legal wrong because of agency action’ to obtain relief ‘other than money damages.’ ”

FjCily of New York, 913 F.3d at 430 (quoting FJS U.S.C. § 702). “Judicial review under the APA, moreover, is limited to
‘final agency actions.’ ” Id. (quoting 5 U.S.C. § 704). “As these provisions of the APA make plain, subject matter jurisdiction is
lacking if the plaintiff fails to challenge a particular ‘agency action’ that is fit for review. The term ‘action’ as used in the APA
is a term of art that does not include all conduct on the part of the government.... [TThe Administrative Procedure Act does not

provide review for everything done by an agency.” Fjld. at 430-31 (citations and internal quotation marks omitted).

Because the APA is a limited waiver of sovereign immunity, a district court must initially determine on which side of the line
a particular action invoking the APA falls: “fit for review” within the statute's limitations (and thus within the court's subject
matter jurisdiction), or non-reviewable (so that jurisdiction is lacking). That preliminary analysis is not necessary when the
government's waiver of sovereign immunity is more broadly stated. For example, the “[w]aiver of immunity” section of the
Public Vessels Act provides simply that in cases within the district court's admiralty jurisdiction, “[a] civil action in personam
in admiralty may be brought, or an impleader filed, against the United States for ... damages caused by a public vessel of the
United States.” 46 U.S.C. § 31102(a)(1). The APA is more narrowly drawn. The threshold question is whether the class action
at bar falls within the boundaries of that statute's sovereign immunity waiver.

On that issue, the case at bar bears a significant resemblance to F]Ramirez v. United States Immigration and Customs
Enforcement, 338 F. Supp. 3d 1 (D.D.C. 2018), where three immigrant teenagers who entered the United States as
unaccompanied alien children brought a purported class action under the APA against the United States Immigration and
Customs Enforcement (“ICE”) agency. The plaintiffs alleged that when they reached their eighteenth birthdays, ICE transferred
them to adult detention centers without considering less restrictive placements, in violation of a relevant act of Congress. See

sz‘d. at 11. The plaintiffs also contended that the defendants “routinely and systematically fail[ed] to abide by this statutory
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provision.” Id. These three plaintiffs sought certification of a class defined as “[a]ll former unaccompanied alien children who
are detained or will be detained by ICE” after such transfers and “as to whom ICE did not consider placement in the least

restrictive setting available,” as required by statute. [~ /d. at 43. The district court denied the government's motion to dismiss
plaintiffs' complaint and granted plaintiffs' motion for the prayed-for class certification. /d.

*12 In an earlier opinion, | =~ Ramirez v. United States Immigration & Customs Enforcement, 310 F. Supp. 3d 7, 34 (D.D.C.
2018), the district court granted the individual plaintiffs' motion for a preliminary injunction. Opposing that motion, the
government defendants “contest[ed] whether Plaintiffs have identified any ‘agency action’ subject to judicial review pursuant
to the APA”; and, “[t]hey contend[ed] that ‘Plaintiffs' claims constitute[d] a generalized complaint that the agency [was] not

properly following the statute in their cases.” ” I~ /d. at 20. That is the argument the Secretary of the Navy makes in this case.

District Judge Contreras rejected that contention. According to the court, “the decisions of where to place Plaintiffs ... after they
were transferred to DHS custody constitute agency action for APA purposes.” Id. The court reasoned:

Plaintiffs in this case have not lodged a generalized attack, as Defendants assert. Plaintiffs are not seeking
wholesale change to an entire federal program.... Nor are they requesting that this Court inject itself into
the day-to-day agency management.... Rather, Plaintiffs in this case seek to compel an agency to take the
discrete and concrete action of considering statutorily specified factors in determining where and how
to place them—and similarly situated others—now that they have aged out of HHS's care and custody.
Defendants confuse aggregation of similar, discrete purported injuries—claims that many people were
injured in similar ways by the same type of agency action—for a broad programmatic attack. The Court
sees Plaintiffs' claims differently.

Id. at 21-22 (emphases added and citation omitted). In the instant case, the Secretary of the Navy has fallen prey to the same
confusion. The claims of the veterans in this case—that the Navy failed to consider specified factors in determining whether to
upgrade their discharges—mirror the claims of the alien teenagers in Ramirez that ICE failed to consider factors in determining
their placement. Both classes of claims are cognizable under the APA.

When Ramirez subsequently returned to the district court on motions to dismiss and for class certification, the defendants again
questioned—*"just as they did at the preliminary injunction stage of this litigation—whether Plaintiffs have identified final

agency action that is subject to review under the APA.” I~ Ramirez, 338 F. Supp. 3d at 39. Judge Contreras adhered to his
earlier conclusion that the agency's conduct was reviewable under the APA. He restated his reasoning:

Plaintiffs have not lodged a generalized attack, seeking wholesale change to a federal program. They
instead seek to compel Defendants to conduct the inquiry mandated by statute before determining
where to place each former unaccompanied minor now in DHS's care and custody. Approaching finality
pragmatically, this Court reasoned that Defendants had consummated a decision-making process by
failing to consider each Plaintiff for less restrictive placements as required by the statutory provision
and that legal consequences flowed from those failures.... Thus, the Court again concludes that this suit
concerns final agency action reviewable under the APA.

Id. at 40—-41. Judge Contreras's opinions in Ramirez are not binding on me, but they are persuasive, and his reasoning applies
squarely to the issues presented by this case.
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Defendant's contention that Plaintiffs impermissibly “launch a broad programmatic challenge against the Navy Discharge
Review Board,” Doc 67-1, at 24, depends principally upon two Supreme Court decisions: FjNorton, 542 U.S. at 64, and

FjLujan v. National Wildlife Federation, 497 U.S. 871 (1990). Neither case supports the proposition that the NDRB's conduct
alleged in the Complaint may fairly be characterized in that fashion.

*13 The Norton plaintiffs sought to compel agency action “unlawfully withheld or unreasonably delayed” as those phrases
are used in FJS U.S.C. § 706(1) of the APA. See FjNorton, 542 U.S. at 57. With respect to complaints that an agency failed
to act, the Court held in Norton that “a claim under F:|§ 706(1) can proceed only where a plaintiff asserts that an agency

failed to take a discrete agency action that it is required to take.” Fjld. at 64. The Court found in the case no “agency action”
subject to judicial review where plaintiff complained that an agency's decision to permit use of off-road vehicles on certain
land violated the agency's mandate to “continue to manage [that land] ... in a manner so as not to impair the suitability of

such areas for preservation as wilderness.” Fjld. at 65. The Court explained that “compelling compliance with broad statutory
mandates” would “inject[ | the judge into day-to-day agency management,” an impermissible result since “[t]he prospect of
pervasive oversight by federal courts over the manner and pace of agency compliance with such congressional directives is not

contemplated by the APA.” F:Ild. at 65-67.

The Court's opinion in Norton notes that its “limitation to discrete agency action precludes the kind of broad programmatic
attack we rejected in Lujan .... There we considered a challenge [to the agency's] land withdrawal review program, couched

as unlawful agency ‘action’ that the plaintiffs wished to have ‘set aside’ under [APA] F:I§ 706(2).” F:Ild. at 64. The Court in
Lujan refused to consider that claim under the APA, reasoning that unless Congress explicitly provides otherwise, courts may
“intervene in the administration of the laws only when, and to the extent that, a specific ‘final agency action’ has an actual

or immediately threatened effect”—particular circumstances the Court could not discern in the FjLujan complaint. 497 U.S.
at 894. The Court reached that result in Lujan because, in its view, an APA plaintiff “cannot seek wholesale improvement
of this program by court decree, rather than in the offices of the Department or the halls of Congress, where programmatic

improvements are normally made.” Fjld. at 891.

The class action that Ramirez holds to be cognizable under the APA more closely resembles the case at bar than the complaints in
Norton and Lujan, which did not pass APA muster. Judge Contreras said in Ramirez that “[p]laintiffs are not seeking wholesale
change to an entire federal program like the plaintiffs were in Lujan. Nor are they requesting that this Court inject itself into the

day-to-day agency management, as the plaintiffs were in SUWA.” F:|3 10 F. Supp. 3d at 20. Nor, for that matter, are the class
member Plaintiffs in the case at bar seeking either of those forbidden objectives.

Each individual member of the certified class of discharged Navy or Marine Corps veterans claims that the NDRB wrongfully
failed to consider or comply with specified statutorily or regulatory factors, with the result that the veteran's application for a
discharge upgrade was impermissibly denied. Each denial of a class member's upgrade application constitutes a particularized
agency action with respect to that veteran. A significant number of such agency actions gave rise to an “aggregation of similar,
discrete purported injuries” and resulting “claims that many people were injured in similar ways by the same type of agency

action.” [ IRamirez, 310 F. Supp. 3d at 21

As the district court correctly held in Ramirez, that aggregation of specific and discrete claims is reviewable under the APA. See

F:Iz'd. at 23. A complaint asserting them may not be dismissed as a “broad” and “programmatic” attack upon a federal agency
of the sort rejected by Norton and Lujan, decisions which bear no meaningful resemblance to the case at bar.
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For the foregoing reasons, I reject the Secretary's several contentions that the conduct of the NDRB alleged in the Complaint
cannot be subjected to judicial review under the APA. Accordingly, this Court has subject matter jurisdiction to consider the

merits of the case. *

Attention must be paid to further facts that may be developed during discovery. The question of a district court's subject
matter jurisdiction is of continuing concern. See Fed. R. Civ. P. 12(h)(3) (“If the court determines at any time that it
lacks subject-matter jurisdiction, the court must dismiss the action.”).

7. Injunctive Remedies Sought by Plaintiffs
*14 An additional consideration may be noted here, although it relates more to remedy than jurisdiction.

Defendant argues in his Reply Brief that Plaintiffs cannot request injunctive relief because they “do not present claims under

§ 706(1) [of the APA].” Doc. 69, at 9. It is true that all the claims in the Complaint (class and individual) are pleaded under §
706(2) of the APA. Doc. 1 949208-09, 212-13,221,227, 234, 241. However, I am not prepared to hold on this motion to dismiss
that, whatever the proof may eventually demonstrate, the Court could not fashion relief in the form of an injunctive order.

Judge Eginton considered the availability of injunctive relief in the comparable Army case under the APA, where he observed
that the APA provides for “any applicable form of legal action, including ... mandatory injunction.” Kennedy, 2018 WL 6727353,

at *3 (citing 5 U.S.C. § 703). Judge Eginton cited to the Supreme Court's decision in I~ Bowen v. Massachusetts, 487 U.S.
879, 905 (1988), and explained that “circumstances may make it appropriate for judicial review to culminate in the entry of

declaratory or injunctive relief that requires the Secretary to modify future practices.” /d. (internal quotation marks omitted). >

In the case at bar, counsel for Plaintiffs contended at oral argument that “[t]here is no rule that a 706(2) case precludes
injunctive relief. And courts often enjoin agencies from taking unlawful action on 706(2) cases.” Doc. 71 (Transcript
of Oral Argument), at 39 99 17-20.

Judge Eginton applied those principles in the Army case, where “[p]laintiffs have requested that the Court's injunction rectify
the ADRB's failure to apply the decisional standards already established by the Hagel Memo and now codified at 10 U.S.C. §
1553.” Id. (internal quotation marks omitted). That same relief is sought by the plaintiffs in this case, against the NDRB. Judge
Eginton concluded in the Army case:

This Court has jurisdiction to consider a lawsuit seeking redress where a military entity has failed to
follow mandatory regulations resulting in prejudice to a service member. The Court will determine the
scope of the any injunctive relief, if appropriate, at a later stage of this action.

Id. (citation omitted). Those are correct and sensible conclusions. I agree with them, and will proceed in the same manner in
the case at bar.

B. Failure to State a Claim

Defendant's motion under Rule 12(b)(6) to dismiss Plaintiffs' complaint for failure to state a claim is based solely upon
Defendant's perception of “Plaintiff's incorrect legal conclusion that the Hagel Memo applied to the NDRB when it reviewed the
named Plaintiffs' petitions.” Doc. 67-1, at 27. “Under the plain language of the Hagel and Kurta Memos,” Defendant's argument
continues, “the Hagel Memo did not apply to the named Plaintiffs when the NDRB considered their petitions.” /d. His argument
concludes that, reading the Hagel and Kurta Memos together, the DRBs—a group of entities that includes the NDRB—*“were
not required to apply the Hagel Memo guidance until DoD issued the Kurta Memo.” Id. at 29. As such, according to Defendant,

Case 1:23-cv-01511-WCG, , .Filed 08/30/24- Page 22 of 40. Document 41


https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR12&originatingDoc=Ie7257d90022911ea99759a7d72d9b23a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=NB66076C0A84311D885E288E02FD16EE7&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=0ebaa61735df4d6ab72040239c6cd80b&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=5USCAS706&originatingDoc=Ie7257d90022911ea99759a7d72d9b23a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_f1c50000821b0 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2047174116&pubNum=0000999&originatingDoc=Ie7257d90022911ea99759a7d72d9b23a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2047174116&pubNum=0000999&originatingDoc=Ie7257d90022911ea99759a7d72d9b23a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=5USCAS703&originatingDoc=Ie7257d90022911ea99759a7d72d9b23a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I17943b509c1f11d993e6d35cc61aab4a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=0ebaa61735df4d6ab72040239c6cd80b&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988084196&pubNum=0000780&originatingDoc=Ie7257d90022911ea99759a7d72d9b23a&refType=RP&fi=co_pp_sp_780_905&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_905 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988084196&pubNum=0000780&originatingDoc=Ie7257d90022911ea99759a7d72d9b23a&refType=RP&fi=co_pp_sp_780_905&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_905 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=10USCAS1553&originatingDoc=Ie7257d90022911ea99759a7d72d9b23a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=10USCAS1553&originatingDoc=Ie7257d90022911ea99759a7d72d9b23a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR12&originatingDoc=Ie7257d90022911ea99759a7d72d9b23a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 

Manker v. Spencer, Not Reported in Fed. Supp. (2019)
2019 WL 5846828

“any claim based on the incorrect legal conclusion that the Hagel Memo applied to the DRBs prior to the Kurta Memo fails
to state a claim for which relief can be granted.” /d.

*15 The chronology of the Hagel and Kurta Memos is recounted in Part II.A.5, supra, which discussed Defendant's Rule 12(b)
(1) jurisdictional challenge based on mootness. Defendant repeats that chronology in the present Rule 12(b)(6) context. It is
necessary to restate and expand somewhat upon the relevant facts.

Secretary of Defense Hagel issued his “liberal consideration” Memo on September 3, 2014. The Hagel Memo was addressed to
“Secretaries of the Military Departments.” Its subject was stated in a caption as: “Supplemental Guidance to Military Boards for
Correction of Military/Naval Records Considering Discharge Upgrade Requests by Veterans Claiming Post Traumatic Stress

Disorder.” In the case at bar, the Defendant Navy Secretary says that those Boards “are authorized under I~ 10 U.S.C. § 1552,”
and the Hagel Memo “did not apply to Discharge Review Boards, which are authorized under 10 U.S.C. § 1553.” Doc. 19, at 5.

On February 24, 2016, Deputy Under Secretary of Defense Brad Carson sent a Memo, similarly addressed and captioned,
which referred to the “Supplemental Guidance” contained in the Hagel Memo, stressed its importance, instructed “the BCMRs/
BCNR?” to waive any applicable statutes of limitations that would bar application of the Guidelines, and added:

Similarly, cases considered previously, either by Discharge Review Boards, or by BCMRs or the BCNR,
but without benefit of the application of the Supplemental Guidance, shall be, upon petition, granted de
novo review utilizing the Supplemental Guidance.

Doc. 19-1, at 2. Defendant at bar says in his Brief Opposing Class Certification: “Like the Hagel Memo, the Carson Memo only
applied to BCMRs and BCNR, not the Discharge Review Boards.” Doc. 19, at 6.

On December 23, 2016, Congress added subsection (d)(3) to 10 U.S.C. § 1553. That new provision required Discharge Review
Boards to review cases with “liberal consideration” where “post-traumatic stress disorder or traumatic brain injury potentially
contributed to the circumstances resulting in the discharge or dismissal or to the original characterization of the member's
discharge or dismissal.” 10 U.S.C. § 1553(d)(3)(A)(ii). Defendant's Brief Opposing Class Certification states: “After this
provision was enacted, NDRB began applying and specifically referencing the liberal consideration standard under 10 U.S.C.
§ 1553(d)(3) to applications that met the applicable criteria.” Doc. 19, at 7.

On August 25, 2017, Under Secretary of Defense A.M. Kurta sent a Memo to the Military Department Secretaries which,
Defendant's Brief acknowledges, “applied to both Military Discharge Review Boards and Boards for Correction of Military/
Naval Records.” Id. at 7. In that regard, the attachment to the Kurta Memo contains the “clarification” that the Carson Memo
“applies in full to BCM/NRs but also applies to DRBs with regards to de novo reconsideration of petitions previously decided
without the benefit of all applicable supplemental guidance.” Doc. 1-2, at 5 § 23. The Kurta Memo attachment gave detailed
comments with respect to the implementation of what has come to be known as “liberal consideration.”

Obedient to that communication, on September 18, 2017, J. A. Riehl, the Secretary of the Navy Council of Review Boards, sent
to the President of the NDRB and legal counsel of the Council a letter enclosing the Kurta Memo and instructing that “[e]ffective
immediately, the Naval Discharge Review Board will ensure implementation of the guidance set forth in the enclosure in its
review of all cases either pending adjudication or received in the future,” and must also include that guidance “in the NDRB
training curriculum to ensure that all board members are familiar with and apply the guidance when voting cases.” Doc. 19-1,
at4.
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*16 The applications of Manker and Doe to the NDRB for discharge upgrades—and the rejection of both by that Board—may
be fixed within this regulatory and statutory time frame. Manker filed his application on June 24,2016. Doc. 72-1, at 18. Doe filed
his on June 2, 2016. Doc. 72-4, at 4. The Hagel Memo had been issued in September 2014, before both applications. Defendant
asserts that “[iJ]n November 2016, just prior to Congress requiring DRBs to review PTSD cases with liberal consideration
and well before the DoD issued the Kurta Memo, the NDRB considered both named Plaintiffs' petitions for changes to their
respective characterizations of service.” Doc. 67-1, at 11. While at that time of consideration the Kurta Memo still lay in the
future, the Carson Memo had been issued almost one year earlier, in February 2016. Doc. 19-1, Exs. 1, 2. The NDRB's “final
decision” denying Manker's application for a discharge upgrade is dated December 20, 2016. Doc. 72-1, at 2. The NDRB's
“final decision” denying Doe's application is dated January 30, 2017. Doc. 72-4, at 1. As of those dates of decision, the Hagel
and Carson Memos had been issued. On December 23, 2016, three days after the agency decision denying a discharge upgrade
to Manker and five weeks before the agency decision denying that relief to Doe, Congress had enacted the provision which
codified the requirement that DRBs apply the Hagel Memo's liberal consideration standard. See 10 U.S.C. § 1553(d)(3)(A)(ii).

The NDRB decision in Manker's case, according to the Administrative Record, recites that “[a]s a result of the Applicant's
claim of PTSD or TBI,” in accordance with the Hagel Memo dated September 3, 2014, “the NDRB included a member who
is a physician, clinical psychologist, or psychiatrist.”” Doc. 72-1, at 6. The agency decision denying Manker's application for
a discharge application is accompanied by an addendum captioned “Information for the Applicant” which recites: “For all
claims involving PTSD and/or TBI, the NDRB's review implemented the guidance set forth in the SECDEF Memorandum of
3 September 2014.” Id. at 11. The reference is to the Hagel Memo—Hagel having been Secretary of Defense (“SECDEF”) on
that date. The NDRB decision in Doe's case contains the same recitations. Doc. 72-4, at 5, 7.

The NDRB decisions went on to reject Manker and Doe's factual contentions that PTSD and related medical conditions caused
or contributed to the misconduct for which these Plaintiffs received less-than-Honorable discharges. The Complaint alleges
that with respect to both Manker and Doe, the Defendant Navy Secretary (acting through the NDRB) failed to give “liberal
consideration” to PTSD and TBI diagnoses “as directed by the Hagel Memo” and also violated related but separate rules and
procedures. Doc. 1 9230, 237.

There is nothing in these circumstances to justify a conclusion that the Complaint or any part of it fails to state a claim upon
which relief can be granted, that being the requisite for a Rule 12(b)(6) order of dismissal. Defendant's Rule 12(b)(6) motion
appears to be concerned only with the claims of the two named plaintiffs, Manker and Doe. As to them, Defendant argues:
“Under the plain language of the Hagel and Kurta Memos, the Hagel Memo did not apply to the named Plaintiffs when the
NDRB considered their petitions.” Doc. 67-1, at 27. That plainness of language appears to have eluded the members of the
NDRB itself, who were careful to state in both decisions that in its reviews of the applications of both Manker and Doe, the
NDRB was acting “in accordance with” the Hagel Memo and “implemented the guidance” that the Hagel Memo addressed to
its readers. Doc. 72-1, at 6, 11.

Plaintiffs respond in their Opposition Brief that the Carson Memo, issued almost two years before the NDRB came to consider
Manker and Doe, “may well [have been] the reason why the NDRB itself treated the Hagel Memo as binding in the decisions
regarding Mr. Manker and Mr. Doe.” Doc. 68, at 38. That is speculation on counsel's part. Given the tenor of the Carson Memo,
however, it is not implausible. What is clear is that whether, at the times the NDRB considered the Manker and Doe applications,
the NDRB regarded itself as required to act in accordance with the Hagel Memo's guidance is at the very least a factual issue that
can be explored in discovery. On the present record, that question cannot be answered in the negative as the basis of dismissal
for failure to state a claim, particularly since “for the purposes of a motion to dismiss we must take all of the factual allegations

in the complaint as true.” I~ Ashcroft v. Igbal, 556 U.S. 662, 678 (2009). That mandate extends to the factual allegations in
the Complaint at bar—i.e., that at the times the NDRB considered the applications of Manker and Doe, the NDRB “failed, as
directed by the Hagel Memo” to give those PTSD-afflicted veterans the benefit of the “liberal consideration” described in the
Memo. Doc. 1 99 230, 237.

Case 1:23-cv-01511-WCG, , .Filed 08/30/24- Page 24 of 40. Document 41


https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=10USCAS1553&originatingDoc=Ie7257d90022911ea99759a7d72d9b23a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_3e150000944e2 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR12&originatingDoc=Ie7257d90022911ea99759a7d72d9b23a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR12&originatingDoc=Ie7257d90022911ea99759a7d72d9b23a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I90623386439011de8bf6cd8525c41437&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=0ebaa61735df4d6ab72040239c6cd80b&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018848474&pubNum=0000780&originatingDoc=Ie7257d90022911ea99759a7d72d9b23a&refType=RP&fi=co_pp_sp_780_678&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_678 

Manker v. Spencer, Not Reported in Fed. Supp. (2019)
2019 WL 5846828

*17 Accordingly, it follows that the claims of Manker and Doe cannot be dismissed on a motion to dismiss where the motion
depends upon the parsing of this chronology in a manner favorable to Defendant but not compelled by the record. Defendant's
Rule 12(b)(6) motion to dismiss the claims of those two named Plaintiffs will be DENIED.

Defendant's Rule 12(b)(6) motion is not even arguably applicable to all the significant number of additional plaintiffs, namely,
the members of the class this Court has certified. Defendant's motion to dismiss depends entirely upon when the Hagel Memo
and its progeny became binding upon DRBs like the NDRB. Assuming without deciding that Defendant is correct that this did
not occur until the Kurta Memo was issued, the class consists of veterans who served in the Navy or Marine Corps from 2001
to the present. The denial of discharge upgrades to at least some of these veterans must have occurred at a time when even the
Defendant would concede that the Hagel Memo applied to them. A motion to dismiss cannot be fashioned of such stuff as this.
Defendant's Rule 12(b)(6) motion will be DENIED in its entirety.

C. Voluntary Remand
“In the alternative, the Defendant requests that the Court remand this matter to the Navy for further administrative action.” Doc.
67-1, at 29. Plaintiffs oppose a remand.

The remand of a case to the lower tribunal from whence it came is a relatively rare creature of appellate practice. An appellate
court's remand “sets the judgment aside and sends the case back to the lower court for further proceedings, rather than entering
or directing entry of judgment for the appellant or petitioner.” Stutson v. United States, 516 U.S. 163, 177 (1996) (Scalia,
J., dissenting). When a case is remanded by the Supreme Court, Justice Scalia's dissent in Stutson notes that “such an order
has acquired the acronym “GVR”—for the Court grants certiorari, vacates the judgment below, and remands for further
proceedings.” Id. (footnote omitted).

In the case at bar, a careful reading of Defendant's Brief indicates that the voluntary remand Defendant contemplates is, in one
respect at least, narrow in scope. Defendant states that he “requests that the Court grant [his] motion to voluntarily remand the
case to the agency for further action and stay proceedings until the Navy renders a decision.” Doc. 67-1, at 31. The immediately
following discussion seems to say that the agency's “further action” and “decision” Defendant has in mind is limited to further
consideration by the NDRB of Manker's and Doe's petitions for discharge upgrades, and possible revised decisions in their
favor alone. Id. at 31-33.

Thus, when Defendant begins his discussion on “Voluntary Remand” with the sentence, “Plaintiffs contend that the NDRB
failed to apply the Hagel Memo when evaluating their petitions to upgrade their characterizations of service based on claims
involving PTSD,” Defendant is talking about Manker and Doe. /d. at 31. Defendant's discussion continues: “After the NDRB
considered Plaintiffs' petitions, DoD issued the Kurta Memo that explicitly made the Hagel Memo applicable to DRBs.” /d.
Defendant adds, “[1]ikely to be beneficial for both Plaintiffs, the Kurta Memo provides the following instructive guidance.” /d.
(emphasis added). “Both Plaintiffs” are Manker and Doe. Defendant's Brief reflects upon the several ways in which the contents
of the Kurta Memo, “likely favorable to both Plaintiffs,” might cause the NDRB to reevaluate favorably the previously rejected
petitions of Manker and Doe. That makes the case, in Defendant's view, for a remand by this Court to the Navy of the claims of
Manker and Doe: “Allowing the Navy to apply this [Kurta Memo] guidance now to Plaintiffs' petitions may very well obviate
the need for judicial review and relief.... The NDRB's reevaluation of the evidentiary matters in light of the Hagel Memo and
the Kurta Memo may result in the substantive relief that the Plaintiffs now seek from this Court.” /d. at 32-33.

*18 Defendant anticipates that following such remand of the Manker and Doe petitions, “it will take the NDRB approximately
180 days to issue a decision.” Id. at 33. Defendant suggests that “within 30 days after final action by the Navy, the parties will file
with the Court a copy of the new decisions,” at which point “the Court can decide if further litigation is necessary or, if necessary,

Plaintiffs need to first exhaust their administrative remedies by seeking relief from BCNR before returning to the courts.” /d. 6
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6 That latter suggestion may be disregarded because this Ruling concludes that Plaintiffs' APA action is not barred by a

failure to exhaust administrative remedies. See supra Part I1.A.4.

As noted, the Defendant also suggests that the Court “stay proceedings until the Navy renders a decision” on remand. /d. at 31.
That part of the request is broadly stated. Presumably Defendant means that this entire class action should be stayed pending
remand of the Manker and Doe petitions, although that is not clear. A reader of only the remand section in Defendant's Brief
would have no idea that the Court had certified a class of thousands of veterans.

The question that arises is whether, in the context of this class action, Manker and Doe's individual claims should be remanded
to the agency for reconsideration in the light of the Kurta Memo, with Court proceedings on those claims stayed in the interim.
In APA cases, where a plaintiff challenges agency action as arbitrary or capricious, remands to the agency for reconsideration
frequently occur, as I had occasion to note in a prior discovery ruling in this case. See Manker,2019 WL 1506654, at *4 (citation
omitted); see also I.N.S. v. Orlando Ventura, 537 U.S. 13, 16 (2002) (“Generally speaking, a court of appeals should remand a
case to an agency for decision of a matter that statutes place primarily in agency hands.”).

Remanding Manker and Doe's petitions to the NDRB for reconsideration serves the interests of justice in those particular
cases. These two veterans continue to be prejudiced by their less-than-Honorable discharges. If they are entitled to upgrades
to Honorable (on which the Court neither expresses nor intimates a present opinion), that continued deprivation constitutes a
serious injustice. For the purpose of the remand issue only, I assume without deciding that, as Defendant contends, the Hagel
Memo was not applicable to the NDRB until the Department of Defense issued the Kurta Memo. Counsel for Defendant describe
in their Brief the several ways in which the guidance articulated by the Hagel and Kurta Memos, on this assumption newly
available to the NDRB, might result in the NDRB reevaluating and granting the petitions of Manker and Doe. I regard those
aspects of counsel's discussions as reflective of professional analysis, rather than exercises in advocacy intended to achieve a
particular result on this motion.

What the NDRB would make of the Kurta Memo, new to that panel, on remand is a different question. But it is clear that if the
groundwork for decisions favorable to Manker and Doe has, in fact, been laid, those decisions should take place sooner rather

than later. Remand is the vehicle by which that result, by definition consistent with justice, would be achieved. No circumstance

argues against remand of these individual claims. /

If on remand the NDRB upgrades the discharges of Manker and Doe to Honorable, those individuals may no longer
qualify as representatives of the Plaintiff class. However, as noted supra, Judge Eginton observed that “after the Court
has certified a class, the termination of a class representative's claim does not moot the claims of the unnamed members

of the class.” Kennedy, 2018 WL 6727353, at *3; see also | — Amador v. Andrews, 655 F.3d 89, 100 (2d Cir. 2011)
(rejecting the defense of mootness and noting that after a plaintiff class had been certified, “the termination of a class
representative's claim does not moot the claims of the unnamed members of the class,” in part, because “it was certain

that a continuing class of similarly situated persons would suffer the constitutional harm alleged”) (quoting I~ Gerstein
v. Pugh, 420 U.S. 103, 110 n.11 (1975)). Should the need arise, replacement class representatives could presumably be
identified. If upon remand the NDRB refuses to upgrade the discharges of Manker and Doe, that need would not arise.

*19 The Court will therefore make an Order of Remand in this case with respect to the petitions of Plaintiffs Manker and Doe
for discharge upgrades. However, there is neither a basis for, nor justice in staying, the entire class action while that limited
remand goes forward. While class members allege injuries similar to those of Manker and Doe (less-than-Honorable discharges
related to PTSD and TBI), no class member's claim will be affected by further Navy decisions on Manker's or Doe's claims. The
class members are entitled to as prompt a resolution of their claims as the circumstances and exigencies of case administration
allow. The stay of proceedings accompanying the remand order will apply only to the individual claims asserted by Manker
and Doe.

That leaves for decision the disputes relating to pre-trial discovery, which are discussed in the next Part.
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I11. DISCOVERY

During the earliest days of this litigation, a dispute arose as to the proper nature and scope of pre-trial discovery. At that time,
when Defendant contemplated but had not made a motion to dismiss the action or remand the named Plaintiffs' claims to the
agency for further administrative action, Plaintiffs declared their intention and right to conduct discovery on all matters related
to the causes of action and defenses raised in the pleadings. That comprehensive concept implicated numerous Navy policies,
procedures, and practices related to discharge upgrade applications. Defendant, in stark contrast, took the position that this being
an APA case where Manker and Doe were the named Plaintiffs, permissible discovery was limited to the agency administrative
records of those two individuals (not yet produced). I had occasion in the prior ruling to observe: “Stated briefly, discovery is
visualized by Plaintiffs into practically everything and by Defendant into almost nothing.” Manker, 2019 WL 1506654, at *2.

Since then, the Navy produced the administrative records generated by the NDRB's denials of the applications by Manker and
Doe; Defendant made his motion to dismiss or remand; and the Court, in the preceding parts of this Ruling, has denied the
motion to dismiss and declined to remand the entire class action.

I do not understand these developments to alter the parties' previously expressed contentions with respect to the appropriate
boundaries of discovery. Docs. 61, 62. I resolve that issue by concluding that pre-trial discovery in this ongoing class action
is not, and in fairness could not be, limited to the administrative records created by the unsuccessful agency applications of
Manker and Doe for discharge upgrades.

On this aspect of the case, | agree with Judge Eginton's opinion on discovery in Kennedy. The complaint in Kennedy was filed in
2016 by two named Army veteran plaintiffs (Kennedy and Carson, the Army equivalents of Manker and Doe in this case). See
Kennedy, 2018 WL 6727353, at *2. In the Army case, Judge Eginton had previously denied the defendant Secretary's motion
to dismiss the complaint, and certified a class of plaintiffs comparable to the class that this Court certified in the instant case
in 2018—i.e., veterans who served between October 7, 2001, and the present and received less-than-Honorable discharges.
See id. at *7. With the Army case in that posture, the proper scope of discovery became an issue. The Secretary argued that
discovery should be limited to the administrative records for the two named plaintiffs, a contention that Judge Eginton rejected
in a discovery order, which I will quote:

On August 28, 2019, defendant filed an administrative record reflecting the administrative reviews for both plaintiff Kennedy
and Carson. Plaintiffs represent that the extant administrative record of the two plaintiffs is insufficient to allow the Court
meaningful review of their APA claims challenging systemic failures to implement the law and official directives or guidance.
Where a plaintiff challenges an agency's general course of conduct rather than a discrete adjudication, limited discovery
outside of the administrative record may be necessary where the administrative record does not contain evidence of the
challenged action. The Court should permit only discovery necessary to effectuate the Court's judicial review. Here, plaintiffs
maintain that course of conduct evidence is not generally part of an individual's administrative record.

*20 In light of the nature of plaintiffs' challenge in this action, the Court will allow plaintiffs to conduct discovery outside
of the administrative record.

Kennedy, No. 3:16-cv-2010, slip op. at 2-3 (D. Conn. Sept. 6, 2019) (citations omitted). Judge Eginton's order concluded by
directing the parties “to confer and file a proposed discovery plan that addresses the scope of the discovery sought and that
proposes an agreed upon schedule.” /d. at 3. Judge Eginton also “refer[red] th[e] case to Magistrate Judge Spector to supervise
the discovery in th[e] action.” Id. at 4.

In the case at bar, this Court has also denied a defense motion to dismiss (in this Ruling) and certified a Plaintiff class (in an

earlier ruling). This case is accordingly in the same posture as Kennedy when Judge Eginton issued his discovery order. I agree
with Judge Eginton's resolution of the discovery issue, cannot improve upon his reasoning, and make the same order in this case.
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The Court allows plaintiffs to conduct discovery outside the administrative record generated by the Manker and Doe

applications. An Order of Reference will be made to Magistrate Judge Spector, who will supervise discovery in this case, as

well as in Kennedy, the Army case. 8

In a conversation several days before he died, Judge Eginton agreed with the undersigned that it was sensible to enlist
the abilities of Magistrate Judge Spector in the Navy case as well as the Army case, given that the two cases present the
same issues and trial counsel of record are mostly the same. It is notable, though not surprising, that this fine judge and
good man was engaged in the governance of his cases until, quite literally, the end of his life.

IV. CONCLUSION

For the foregoing reasons, the Court concludes that this class action on behalf of Navy and Marine Corps veterans against the
Secretary of the Navy, which challenges the denial of class Plaintiffs' applications for upgrades of their discharges from military
service, may go forward.

The action, brought under the APA, falls within the Court's subject matter jurisdiction. The Court makes an Order of Remand,
limited to the two named Plaintiffs. Ongoing discovery, which will not be limited to those Plaintiffs' administrative records,
will be supervised by a Magistrate Judge.

In these circumstances, the Court makes this Order:

1. Defendant's motion to dismiss the Complaint [Doc. 67] is DENIED.

2. Defendant's alternative motion for a remand [Doc. 67] is GRANTED IN PART, in that the applications of Plaintiffs Manker
and Doe for discharge upgrades are remanded to the Naval Discharge Review Board (“NDRB”) for further administrative
consideration. Otherwise, Defendant's motion for a remand is DENIED.

3. The NDRB must issue its decisions following the consideration on remand not later than March 7, 2020. Counsel for
Defendant had suggested 180 days, or six months, within which to arrive at such decisions. That is unreasonably long. When

the decisions on remand are issued, counsel for the Parties are directed to file them with the Court forthwith.

4. Proceedings with respect to the claims of Manker and Doe are STAYED pending decisions on the remands directed in
paragraph two of this Order. No other proceedings are stayed.

*21 5. Discovery in this case is not limited to the administrative records generated by the applications of Manker and Doe.
Discovery will be supervised by Magistrate Judge Spector pursuant to a separate Order of Reference.

It is SO ORDERED.

All Citations

Not Reported in Fed. Supp., 2019 WL 5846828

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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MEMORANDUM OPINION AND ORDER

Gary Feinerman, United States District Judge

*1 The complaint, filed by Cook County and Illinois Coalition for Immigrant and Refugee Rights, Inc. (“ICIRR”), alleges that
the Department of Homeland Security's (“DHS”) final rule, /nadmissibility on Public Charge Grounds, 84 Fed. Reg. 41,292

(Aug. 14, 2019) (“Final Rule” or “Rule”), violates the Administrative Procedure Act (“APA”), FJS U.S.C. § 701 ef seq., and
the equal protection component of the Fifth Amendment's Due Process Clause. Doc. 1. The court last month entered a partial
judgment under Civil Rule 54(b) vacating the Rule on the ground that it violates the APA, and allowed the equal protection claim
to proceed. Docs. 221-223 (reported at 2020 WL 6393005 (N.D. I1l. Nov. 2, 2020)), judgment stayed, No. 20-3150 (7th Cir. Nov.
3, 2020). The equal protection claim, brought only by ICIRR, alleges that DHS promulgated the Rule with the impermissible
purpose of discriminating against nonwhite immigrants. Doc. 1 at 9 170-188. Earlier this year, the court denied DHS's motion

to dismiss that claim and granted ICIRR's request to take extra-record discovery. Docs. 149-150 (reported at F:|461 F. Supp.
3d 779 (N.D. IIL. 2020)).

Now before the court is a discovery dispute regarding DHS's invocation of the deliberative process privilege to withhold several
dozen documents from disclosure. Doc. 214 at 2-13; Doc. 232 at 3. ICIRR argues that the privilege is categorically unavailable
in this case because DHS's motivation for promulgating the Rule lies at the heart of the equal protection claim. Doc. 214 at
2-4; Doc. 232 at 3. DHS counters that the nature of ICIRR's claim does not categorically bar it from invoking the privilege, but
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instead is simply a factor that the court may consider in deciding, on a document-by-document basis, whether the privilege has
been overcome. Doc. 214 at 4-8; Doc. 232 at 3. Seventh Circuit precedent resolves this dispute in DHS's favor.

“The deliberative process privilege, as its name implies, allows an agency to withhold ‘all papers which reflect the agency's
group thinking in the process of working out its policy and determining what its law shall be.” ” Nat'l Immigrant Justice Ctr. v.

United States Dep't of Justice, 953 F.3d 503, 508 (7th Cir. 2020) (quoting F]NLRB v. Sears, Roebuck & Co.,421 U.S. 132,153
(1975)). The “object [of the privilege] is to enhance the quality of agency decisions by protecting open and frank discussion

among those who make them within the Government.” F:lDep 't of Interior v. Klamath Water Users Protective Ass'n, 532 U.S.
1,9 (2001) (internal quotation marks and citations omitted). The privilege “rests on the obvious realization that officials will not

communicate candidly among themselves if each remark is a potential item of discovery and front page news[.]” F:lld. at 8-9.

As the Seventh Circuit has held, “the government [must] mak[e] a two-fold showing to support the withholding of a record
based on the deliberative process privilege.” Nat'l Immigrant Justice Ctr., 953 F.3d at 508. “First, the document must be
pre-decisional, meaning that it must be generated before the adoption of an agency policy. Second, the record in question
must contain deliberative communications and therefore reflect the give-and-take of the consultative process.” Ibid. (internal
quotation marks and citations omitted). The privilege is not absolute, as it “may be overcome where there is a sufficient showing

of a particularized need [for disclosure] to outweigh the reasons for confidentiality.” F:lUnited States v. Farley, 11 F.3d 1385,
1389 (7th Cir. 1993).

*2 ICIRR argues that these rules do not apply where, as here, the plaintiff's claim focuses on the motivation behind the
challenged government action. Doc. 214 at 3-4. In support, ICIRR cites F]In re Subpoena Duces Tecum Served on Olffice of

Comptroller of Currency, 145 F.3d 1422 (D.C. Cir. 1998), modified on reh'g, F:|156 F.3d 1279 (D.C. Cir. 1998), in which
the D.C. Circuit held that “the deliberative process privilege is unavailable ... [in] circumstances in which the cause of action

is directed at the agency's subjective motivation.” F:|156 F.3d at 1280. Although district court decisions in this Circuit have

endorsed the D.C. Circuit's categorical approach in this context, e.g., F:l United States v. Lake Cnty. Bd. of Comm'rs, 233 FR.D.
523, 527-28 (N.D. Ind. 2005); Glenwood Halsted LLC v. Vill. of Glenwood, 2013 WL 140794, at *3 (N.D. Ill. Jan. 11, 2013);

F:ILewis v. Phillips, 2012 WL 5499448, at *2 (C.D. Ill. Nov. 13, 2012), the Seventh Circuit has not.

In fact, the Seventh Circuit held in a case involving the deliberative process privilege that the question “whether an exception

[to a privilege] applies must be addressed and resolved one lawsuit—indeed, one document—at a time.” FjUnited States v.
Zingsheim, 384 F.3d 867, 872 (7th Cir. 2004). And of particular relevance here, the Seventh Circuit ruled that a plaintiff's

reliance on “[r]elevance alone is an insufficient reason for breaching the deliberative process privilege.” F:lFarley, 11 F.3d
at 1390. Yet ICIRR's argument for a categorical rule denying the privilege when the plaintiff's claim puts directly at issue the

government's subjective motivation rests on the premise that relevance alone is sufficient to defeat the privilege. See F:lln re
Subpoena, 145 F.3d at 1424 (“[I]f either the Constitution or a statute makes the nature of governmental officials’ deliberations
the issue, the [deliberative process] privilege is a nonsequitur.”).

Accordingly, the court will apply the standard articulated by the Seventh Circuit in National Immigrant Justice Center and
Farley in deciding, on a document-by-document basis, whether to sustain or overrule DHS's assertions of the deliberative

process privilege. See F:lln re Delphi Corp., 276 F.R.D. 81, 84-86 (S.D.N.Y. 2011) (in lieu of applying a categorical rule,
balancing the plaintiff's need for disclosure against the government's need for confidentiality in evaluating the government's
assertion of the privilege); Vietnam Veterans of Am. v. C.I.A., 2011 WL 4635139, at *10 (N.D. Cal. Oct. 5, 2011) (holding that

1134

the government's “intent is properly considered as a factor in the substantial need analysis™); FJF irst Heights Bank, FSB v.
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United States, 46 Fed. Cl. 312, 322 (2000) (“The court thus declines to follow the reasoning of In re Subpoenaf ] to the extent
that it supports an automatic bar on assertions of deliberative process privilege in any case where the [g]overnment's intent
is potentially relevant. Instead, the court will apply the approach ... in which the privilege may be overcome, but only after a
showing of evidentiary need weighed against the harm that may result from disclosure.”) (internal quotation marks omitted).
To ensure that the governing standards are applied correctly, the court will review in camera the documents withheld by DHS

under the privilege. See F:IFarley, 11 F.3d at 1387, 1389-91 (after reviewing the withheld documents in camera, holding that
the deliberative process privilege protected them from disclosure). At that point, the court will consider ICIRR's submission
that DHS did not follow the proper procedures in invoking the privilege. Doc. 232 at 3; Doc. 214 at §-13.

All Citations

Not Reported in Fed. Supp., 2020 WL 7353408

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court, S.D. Mississippi, Southern Division.

NATIONAL COUNCIL OF NEGRO WOMEN, Education, Economics, Environmental,
Climate and Health Organization, Healthy Gulf, and Sierra Club, Plaintiffs
V.
Peter BUTTIGIEG and U.S. Department of Transportation, Defendants

Case No. 1:22-cv-314-HSO-BWR
|
Signed March 26, 2024

Attorneys and Law Firms

Robert B. Wiygul, Waltzer Wiygul & Garside, LLC, Ocean Springs, MS, for Plaintiffs National Council of Negro Women,
Education, Economics, Environmental, Climate and Health Organization, Healthy Gulf.

Robert B. Wiygul, Waltzer Wiygul & Garside, LLC, Ocean Springs, MS, Andrea Issod, Pro Hac Vice, Sierra Club Environmental
Law Program, Oakland, CA, for Plaintiff Sierra Club.

Gregory Martin Cumming, U.S. Department of Justice—Natural Resources Section, Washington, DC, Andrew R. Norwood,
Robert Gregg Mayer Jr., U.S. Attorney's Office, Jackson, MS, for Defendants.

ORDER GRANTING PLAINTIFFS’ MOTION TO COMPEL PRIVILEGE LOG [15]

BRADLEY W. RATH, UNITED STATES MAGISTRATE JUDGE

*1 BEFORE THE COURT is a Motion to Compel Privilege Log [15] and Memorandum [16], filed by Plaintiffs National
Council of Negro Women; Education, Economics, Environmental, Climate and Health Organization; Healthy Gulf; and Sierra
Club (collectively, Plaintiffs). Defendants Peter Buttigieg and U.S. Department of Transportation (collectively, Defendants)
filed a Response [55] and Memorandum [56] and Plaintiffs a Reply [57]. Having considered the parties’ submissions, the record,
and relevant law, Plaintiffs’ Motion to Compel Privilege Log is granted. Defendants must produce a privilege log for materials
withheld based on the deliberative process privilege.

I. BACKGROUND

This litigation concerns the U.S. Department of Transportation's decision to go forward with an “Airport Road Extension”
project in Gulfport, Mississippi. Compl. [1] at 3. Plaintiffs challenge the U.S. Department of Transportation's decision as
violating the Administrative Procedure Act (APA), F:IS U.S.C. § 706, and the National Environmental Policy Act, 42 U.S.C.

§ 4321—F:|4370m. Id. at 13-22. Plaintiffs request that the decision be vacated and set aside. /d. at 22.

Defendants designated and produced the administrative record and did “not include[ ] documents subject to the deliberative
process privilege” nor identify in a privilege log or index the documents withheld as deliberative. Pls.” Mem. [16] at 15. To
the administrative record, Defendants attached the Declaration of Donald E. Davis (Davis), Division Administrator, Federal
Highway Administration (FHWA), Mississippi Division. Ex. [14-1] at 1-2. Davis avers that he “oversaw the coordination and
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compilation of FHWA's Administrative Record for the project. The record includes approximately 702 documents comprising
18,428 pages.” Id. at 2. Davis's Declaration provides that “[t]o the best of my knowledge, and with the exception of materials
subject to the deliberative process privilege, the Administrative Record contains the documents upon which I relied directly
or indirectly in issuing the June 2022 Preliminary [Environmental Assessment (EA)] and the September 2022 Final EA and
[Finding of No Significant Impact (FONSI)].” Id.

Plaintiffs seek “an order requiring the Federal Defendants to prepare the standard privilege log contemplated by the Case
Management Order and to the extent necessary submit any documents to the Court for in camera review.” Pls.” Mem. [16] at
6. Plaintiffs acknowledge that some documents Defendants withheld may be protected by the deliberative process privilege
but argue that Defendants “must establish the procedural and factual predicate for the privilege and give the opposing party
the opportunity to challenge the claim of privilege, show that factual information is involved, or prove an exception.” Id. at 12
(quoting Desert Survivors v. U.S. Dep't of the Interior, 231 F. Supp. 3d 368, 382 (N.D. Cal. 2017)); see Pls.” Reply [57] at 15.

Defendants counterargue that the agency is responsible for designating the contents of the administrative record, and “ ‘an
agency's designation of the administrative record is [ ] entitled to the presumption of administrative regularity,” meaning that
— ‘absent clear evidence to the contrary — the court assumes the agency properly designated the record.” ”” Defs.” Mem. [56]
at 9 (quoting Exxon Mobil Corp. v. Mnuchin (Mnuchin 1), No. 3:17-cv-1930-JJB, 2018 WL 10396585, *2 (N.D. Tex. June 26,
2018)). Defendants maintain that “because deliberative materials are outside the scope of the administrative record in the first
instance, Defendants did not exclude such materials from the administrative record based on an invocation of privilege, and
therefore did not need to include such documents in a privilege log.” Id. at 10 (emphasis in original). Defendants urge that
deliberative documents are irrelevant to judicial review. /d. at 13-16.

II. DISCUSSION

*2 Under the APA, a district court is empowered to “hold unlawful and set aside agency action, findings, and conclusions
found to be — (A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.” FJS U.S.C. § 706(2)
(A). In making such a determination, “the court shall review the whole record or those parts of it cited by a party.” FJS U.S.C.
§ 706. “[A] presumption of regularity attaches to the actions of Government agencies,” F:IU.S. Postal Serv. v. Gregory, 534
U.S. 1, 10, (2001) (citing F]United States v. Chemical Foundation, Inc.,272 U.S. 1, 14-15 (1926)), “[b]ut that presumption is
not to shield [the agency's] action from a thorough, probing, in-depth review.” FCitizens to Pres. Overton Park, Inc. v. Volpe,

401 U.S. 402, 416 (1971), abrogated on other grounds by FjCalz'fano v. Sanders, 430 U.S. 99 (1977).

[I]n reviewing agency action, a court is ordinarily limited to evaluating the agency's contemporaneous
explanation in light of the existing administrative record. That principle reflects the recognition that
further judicial inquiry into “executive motivation” represents “a substantial intrusion” into the workings
of another branch of Government and should normally be avoided.

F:IDep 't of Com. v. New York, 139 S. Ct. 2551, 2573 (2019) (internal citations omitted) (first citing F:l Vermont Yankee Nuclear
Power Corp. v. Nat. Res. Def. Council, Inc., 435 U.S. 519, 549 (1978); then F:ICamp v. Pitts, 411 U.S. 138, 142-143 (1973)
(per curiam); and then quoting F]Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252,268 n.18 (1977); and then citing

FOverton Park, 401 U.S. at 420). “The grounds upon which an administrative order must be judged are those upon which
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the record discloses that its action was based.” F:IBiden v. Texas, 597 U.S. 785, 812 (2022) (quoting F]SEC v. Chenery Corp.,
318 U.S. 80, 87 (1943)).

Agencies may withhold under the deliberative process privilege “documents ‘reflecting advisory opinions, recommendations
and deliberations comprising part of a process by which governmental decisions and policies are formulated.” ” F]NLRB V.
Sears, Roebuck & Co., 421 U.S. 132, 150 (1975) (quoting F:l Carl Zeiss Stiftung v. V. E. B. Carl Zeiss, Jena, 40 F.R.D. 318, 324
(D.D. C 19606)). The deliberative process privilege's purpose “is to prevent injury to the quality of agency decisions.” F:lld. at

151. In APA record review actions under FJS U.S.C. § 706, federal circuit and district courts (some within the same circuit)
are split on whether documents withheld by an agency as deliberative must be accounted for in a privilege log. See infra at pp.
9-13. The parties acknowledge that no precedent binding on this Court has addressed the issue. See generally Pls.” Mem. [16];
Defs.” Mem. [56]; Pls.” Reply [57]. Defendants press the Court to adopt the view that deliberative documents are irrelevant,
while Plaintiffs argue that deliberative documents are relevant, albeit privileged where the privilege is established. Defs.” Mem.
[56] at 13-16; Pls.” Mem. [16] at 10-12, 14, 16-17. Plaintiffs submit that because deliberative documents are relevant, Federal
Rule of Procedure 26(b)(5)(A) applies, which permits a party to withhold information on grounds of privilege if the withholding
party expressly asserts the privilege in a log that describes the documents without revealing privileged information. Pls.” Mem.
[16] at 12-14.

The deliberative process privilege has mostly been addressed within the context of cases brought under the Freedom of

Information Act (FOIA) because the privilege was statutorily incorporated as Exemption 5, F:IS U.S.C. § 552(b)(5). Exemption
5 exempts from disclosure “inter-agency or intra-agency memorandums or letters that would not be available by law to a party
other than an agency in litigation with the agency, provided that the deliberative process privilege shall not apply to records

created 25 years or more before the date on which the records were requested.” FJS U.S.C. § 552(b)(5).

*3 Plaintiffs claim that the reasoning in two FOIA cases decided by the Fifth Circuit should be followed. In both, the Fifth
Circuit found that more than an agency's “say so” is required to sustain its deliberative process privilege claims. In Stephenson

v. IRS, the IRS withheld categories of documents it claimed were exempt under the deliberative process privilege. F:|629 F.2d
1140 (5th Cir. 1980). The district court denied the plaintiffs’ motion for a “Vaughn index” that listed the documents responsive

to the request and explained why portions had been withheld, a concept derived from a line of opinions following F] Vaughn v.

Rosen, 484 F.2d 820 (D.C. Cir. 1973). F:|629 F.2d at 1142-45. On appeal, the Fifth Circuit remanded, holding that “[r]esort to
in camera review is discretionary, as is resort to a Vaughn index. However, as this case clearly demonstrates, in instances where
it is determined that records do exist, the District Court must do something more to assure itself of the factual basis and bona

fides of the agency's claim of exemption than rely solely upon an affidavit.” Fjld. at 1145 (internal citation omitted) (citing

F:IN.L.R.B. v. Robbins Tire & Rubber Co., 437 U.S. 214,224 (1978)).

In Batton v. Evers, the Fifth Circuit, relying on Stephenson, found that the agency's presumption of legitimacy “does not relieve
the withholding agency of its burden of proving that the factual information sought falls within the statutory exemption asserted.”

F:|598 F.3d 169, 175-76 (5th Cir. 2010). Batton held that:
a court abuses its discretion by refusing to order a Vaughn index or similar procedure when it relies “upon agency affidavit
in an investigative context when alternative procedures such as sanitized indexing, random or representative sampling in

camera with the record sealed for review, oral testimony or combination thereof would more fully provide an accurate basis
for decision.”

Case 1:23-¢cv-01511-WCG, , .Filed 08/30/24- Page 36 0f40. Document 41


https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I741aae63f84c11eca841d44555f1c91a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=03787e1e06ba48679ee6d37a0323dca8&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2056513600&pubNum=0000780&originatingDoc=Ia5d0f450ec4411eebed0a2b3dcdab34d&refType=RP&fi=co_pp_sp_780_812&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_812 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=If22dcf9e9cc111d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=03787e1e06ba48679ee6d37a0323dca8&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1943120800&pubNum=0000780&originatingDoc=Ia5d0f450ec4411eebed0a2b3dcdab34d&refType=RP&fi=co_pp_sp_780_87&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_87 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1943120800&pubNum=0000780&originatingDoc=Ia5d0f450ec4411eebed0a2b3dcdab34d&refType=RP&fi=co_pp_sp_780_87&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_87 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Icea0271e9c9611d993e6d35cc61aab4a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=03787e1e06ba48679ee6d37a0323dca8&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975129772&pubNum=0000780&originatingDoc=Ia5d0f450ec4411eebed0a2b3dcdab34d&refType=RP&fi=co_pp_sp_780_150&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_150 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975129772&pubNum=0000780&originatingDoc=Ia5d0f450ec4411eebed0a2b3dcdab34d&refType=RP&fi=co_pp_sp_780_150&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_150 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I427294c454cb11d997e0acd5cbb90d3f&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=03787e1e06ba48679ee6d37a0323dca8&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967112047&pubNum=0000344&originatingDoc=Ia5d0f450ec4411eebed0a2b3dcdab34d&refType=RP&fi=co_pp_sp_344_324&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_344_324 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967112047&pubNum=0000344&originatingDoc=Ia5d0f450ec4411eebed0a2b3dcdab34d&refType=RP&fi=co_pp_sp_344_324&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_344_324 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Icea0271e9c9611d993e6d35cc61aab4a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=03787e1e06ba48679ee6d37a0323dca8&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975129772&pubNum=0000780&originatingDoc=Ia5d0f450ec4411eebed0a2b3dcdab34d&refType=RP&fi=co_pp_sp_780_151&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_151 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975129772&pubNum=0000780&originatingDoc=Ia5d0f450ec4411eebed0a2b3dcdab34d&refType=RP&fi=co_pp_sp_780_151&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_151 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=NB66076C0A84311D885E288E02FD16EE7&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=03787e1e06ba48679ee6d37a0323dca8&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=5USCAS706&originatingDoc=Ia5d0f450ec4411eebed0a2b3dcdab34d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=5USCAS552&originatingDoc=Ia5d0f450ec4411eebed0a2b3dcdab34d&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_277b00009cfc7 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=5USCAS552&originatingDoc=Ia5d0f450ec4411eebed0a2b3dcdab34d&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_277b00009cfc7 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=5USCAS552&originatingDoc=Ia5d0f450ec4411eebed0a2b3dcdab34d&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_277b00009cfc7 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=5USCAS552&originatingDoc=Ia5d0f450ec4411eebed0a2b3dcdab34d&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_277b00009cfc7 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I30f3a7228b7111d99a6fdc806bf1638e&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=03787e1e06ba48679ee6d37a0323dca8&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980142986&pubNum=0000350&originatingDoc=Ia5d0f450ec4411eebed0a2b3dcdab34d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980142986&pubNum=0000350&originatingDoc=Ia5d0f450ec4411eebed0a2b3dcdab34d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I4c5bb140901911d9bc61beebb95be672&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=03787e1e06ba48679ee6d37a0323dca8&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973111537&pubNum=0000350&originatingDoc=Ia5d0f450ec4411eebed0a2b3dcdab34d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973111537&pubNum=0000350&originatingDoc=Ia5d0f450ec4411eebed0a2b3dcdab34d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I30f3a7228b7111d99a6fdc806bf1638e&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=03787e1e06ba48679ee6d37a0323dca8&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980142986&pubNum=0000350&originatingDoc=Ia5d0f450ec4411eebed0a2b3dcdab34d&refType=RP&fi=co_pp_sp_350_1142&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_1142 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I30f3a7228b7111d99a6fdc806bf1638e&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=03787e1e06ba48679ee6d37a0323dca8&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980142986&pubNum=0000350&originatingDoc=Ia5d0f450ec4411eebed0a2b3dcdab34d&refType=RP&fi=co_pp_sp_350_1145&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_1145 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ice9c7d929c9611d993e6d35cc61aab4a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=03787e1e06ba48679ee6d37a0323dca8&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978139479&pubNum=0000780&originatingDoc=Ia5d0f450ec4411eebed0a2b3dcdab34d&refType=RP&fi=co_pp_sp_780_224&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_224 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I68ccb9a4212811df8bf6cd8525c41437&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=03787e1e06ba48679ee6d37a0323dca8&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021415565&pubNum=0000506&originatingDoc=Ia5d0f450ec4411eebed0a2b3dcdab34d&refType=RP&fi=co_pp_sp_506_175&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_175 

National Council of Negro Women v. Buttigieg, Slip Copy (2024)
2024 WL 1287611

Id. at 178 (quoting F:IStephenson, 629 F.2d at 1144). Batton provided that “the IRS may not simply rely on a presumption of
good faith to prove the applicability of an exemption. In other words, while we assume that the IRS is telling the truth in its
affidavits, its conclusory ‘say so’ does not, alone, carry its burden of establishing an exemption.” /d. at 179 (internal citation

omitted) (citing F]Cooper Cameron Corp. v. U.S. Dep't of Labor, OSHA, 280 F.3d 539, 543 (5th Cir. 2002)).

Defendants counterargue that the Court should not rely on FOIA cases because FOIA emphasizes “every scrap of paper that
could or might have been created,” while judicial review actions are confined to the administrative record. Defs.” Mem. [56]

at 14 (citing FJT OMAC v. Norton, 193 F. Supp. 2d 182, 195 (D.D.C. 2002)). By statute, FOIA provides that the court “may
examine the contents of such agency records in camera to determine whether such records or any part thereof shall be withheld
under any of the exemptions set forth in subsection (b) of this section, and the burden is on the agency to sustain its action.”

F:IS U.S.C. § 552(a)(4)(B). Comparable language is not found in FJS U.S.C. § 706. Defendants argue that the presumption of
regularity afforded agency action extends to designation of the record, and the presumption can be overcome only by Plaintiffs
showing “that Defendants failed to include materials they relied on.” Defs.” Mem. [56] at 7-8. Defendants contend that Plaintiffs
are attempting to expand the administrative record. /d. at 8.

Defendants assert that the Court should follow the reasoning in nonbinding FJS U.S.C. § 706 cases, relying chiefly on Oceana
v. Ross, where the District of Columbia Circuit found “that the District Court did not abuse its discretion by declining to require
that the Fisheries Service include on a privilege log those documents that the agency excluded from the administrative record
because they were deemed predecisional and deliberative,” reasoning that

As we have held, on arbitrary and capricious review, absent a showing of bad faith or improper behavior, “[a]gency

deliberations not part of the record are deemed immaterial.” F:Iln re Subpoena Duces Tecum, 156 F.3d 1279, 1279, 1280 (D.C.
Cir. 1998). Because predecisional documents are “immaterial,” they are not “discoverable.” Fed. R. Civ. P. 26(b)(1) (‘“Parties
may obtain discovery regarding any nonprivileged matter that is relevant to any party's claims or defense ....” (emphasis
added)). A privilege log is required only when “a party withholds information otherwise discoverable by claiming that
the information is privileged,” Fed. R. Civ. P. 26(b)(5), and since predecisional documents are irrelevant and therefore not
“otherwise discoverable,” they are not required to be placed on a privilege log.

+4 9920 F.3d 855, 865 (D.C. Cir. 2019).

The Ninth Circuit agreed with the District of Columbia Circuit that “[b]ecause deliberative materials are ‘not part of the
administrative record to begin with,” they are ‘not required to be placed on a privilege log.” ” FBlue Mountains Biodiversity
Project v. Jeffries, 72 F.4th 991, 997 (9th Cir. 2023) (citing Fj Oceana, 920 F.3d at 865). Defendants cite an unpublished decision

from the Sixth Circuit in a F]§ 706 record review action where the Sixth Circuit agreed that “[d]eliberative process materials
are generally exempted from inclusion in the record in order to protect the quality of agency decisions by ensuring open and
candid communications.” /n re EPA & Dep't of Def. Final Rule, No. 15-3751, 2016 WL 5845712, at *2 (6th Cir. Oct. 4, 2016).
But in the Sixth Circuit case, the agency provided an index that permitted the plaintiffs to challenge the privilege. /d. at 1.

No party cites them, but there are decisions from the Fourth and Second Circuits on point. The Fourth Circuit in a FJS U.S.C.
§ 706 action ordered a federal agency to file an administrative record and “submit a privilege log in the event the Government
withholds any documents under the guise of the deliberative process privilege (or any other privilege).” Defs. of Wildlife v. Dep't
of the Interior, No. 18-2090, slip op. at 2 (4th Cir. Feb. 5, 2019). The Second Circuit, when denying a writ of mandamus to stay

discovery orders by the district court in a FJS U.S.C. § 706 action, found that “without a privilege log, the District Court would
be unable to evaluate the Government's assertions of privilege.” In re Nielsen, No. 17-3345, slip op. at 3 (2d Cir. Dec. 27, 2017).
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National Council of Negro Women v. Buttigieg, Slip Copy (2024)
2024 WL 1287611

As for district courts in F:|5 U.S.C. § 706 actions, some district courts have required a privilege log for documents withheld
as deliberative and some have not. Cases in which a privilege log was required include: Save the Colorado v. Spellmon, No.
1:18-cv-03258-CMA, 2023 WL 2402923, at *5 (D. Colo. Mar. 7, 2023) (declining to follow the D.C. Circuit and district courts
which hold that privileged documents need not be logged); Clinch Coal. v. U.S. Forest Serv., 597 F. Supp. 3d 916, 922 (W.D.
Va. 2022) (“Oceana is distinguishable because there, the agency did not expressly state that it relied upon the [predecisional
deliberative] documents to support its final action.”); Sierra Club v. U.S. Army Corps of Eng'rs, No. 2:20-cv-00396-LEW-

JCN, 2022 WL 2953075, at *3 (D. Me. July 26, 2022) (citing F]Friends of the Clearwater v. Higgins, 523 F. Supp. 3d 1213,
1226-28 (D. Idaho 2021)) (“[A] growing consensus of district courts ha[ve] required an agency to submit a log if it withholds

from the administrative record any deliberative process information or documents.”); F]Higgins, 523 F. Supp. 3d at 1227
(first citing Washington v. U.S. Dep't of State, 2:18-cv-1115-RSL, 2019 WL 1254876, at *3 (W.D. Wash. Mar. 19, 2019); then

Mickelsen Farms, LLC v. Animal & Plant Health Inspection Serv., 1:15-cv-00143-EJL-CWD, F:|2017 WL 2172436, at *4 (D.
Idaho May 17, 2017)) (“[T]he correct way to address the tension between APA review and deliberative process privilege is for
Defendants either to file a privilege log or submit allegedly privileged documents for in camera review.”); Bartell Ranch LLC
v. McCullough, No. 3:21-cv-80-MMD-CLB, 2021 WL 6118738, at *2-3 (D. Nev. Dec. 27, 2021) (requiring production of a
privilege log where defendants admitted deliberative materials were omitted from the record); /n re Clean Water Act Rulemaking,
No. 3:20-cv-04636-WHA, 2020 WL 6686370, at *2-3 (N.D. Cal. Nov. 12, 2020) (ordering privilege log where agency conceded
documents were excluded from the administrative record as deliberative); State v. U.S. Immigr. & Customs Enf't, 438 F. Supp.
3d 216,219-20 (S.D.N.Y. 2020) (finding deliberative materials are not part of the administrative record but requiring a privilege
log substantiating claims of deliberative process privilege where the number of documents in question were sufficiently small
not to unduly burden the agency); Ctr: for Biological Diversity v. U.S. Fish & Wildlife Serv., No. 2:19-cv-14243-RLR-SMM,
2020 WL 2732340, at *8 (S.D. Fla. May 26, 2020) (“[D]eliberative documents may be withheld from the record only upon
invocation of the deliberative process privilege, as documented in a privilege log.”); New York v. Wolf, Nos. 1:20-cv-1127-JMH,
1:20-cv-1142-JMF, 2020 WL 2049187, at *3 (S.D.N.Y. Apr. 29, 2020) (“[N]either logic nor the law of this Circuit suggests
that defendants in APA cases should be immune from the standard requirement in civil litigation to produce a privilege log
listing documents withheld on the basis of privilege.”); Ctr. for Biological Diversity v. Bernhardt, No. 9:19-cv-109-DLC, 2020
WL 1130365, at *3 (D. Mont. Mar. 9, 2020) (“The agency may protect such documents by asserting the qualified deliberative
process privilege but must produce a privilege log to do so0.”); Mnuchin I, 2018 WL 10396585, at *4 (requiring privilege log

in APA record review case when the deliberative process privilege was invoked); F]Inst. for Fisheries Res. v. Burwell, No.

3:16-cv-01574-VC-JSC, 2017 WL 89003, at *1 (N.D. Cal. Jan. 10, 2017) (first citing F]Slate ex rel. Lockyer v. U.S. Dep't of
Agric., No. 3:05-cv-03508-EDL, 2006 WL 708914, at *3 (N.D. Cal. Mar. 16, 2006); then Oceana, Inc. v. Pritzker, No. 1:15-
cv-1220-ESH, 2016 WL 6581169, at *5-7 (D.D.C. Nov. 4, 2016)) (“If a privilege applies, the proper strategy isn't pretending
the protected material wasn't considered, but withholding or redacting the protected material and then logging the privilege.”);
Desert Survivors, 231 F. Supp. 3d at 386 (ordering a privilege log and in camera review to determine whether deliberative
process privilege applied in an APA record review case); Coastal Conservation Ass'n v. Gutierrez, No. 4:05-cv-1214-MH, 2006
WL 8445127, at *2 (S.D. Tex. Feb. 17, 2006) (ordering agency to provide a privilege log covering the documents withheld on
privilege grounds because the presumption of regularity can be rebutted).

*5 Cases in which a privilege log was not required include: 7exas Gen. Land Off. v. Biden, No. 7:21-cv-00272-DBT, 2023
WL 2733388, at *5 & n.65 (S.D. Tex. Mar. 31, 2023) (“[P]rivileged materials are not proper for inclusion in the administrative
record and thus Defendants are not required to produce a privilege log.”); Save the Colorado v. U.S. Dep't of the Interior, 517 F.
Supp. 3d 890, 902 (D. Ariz. 2021) (“Because this Court has held that deliberative documents are not part of the record to begin
with, ... there is no reason for the Department to file a privilege log as to these documents.”); Sierra Club v. U.S. Fish & Wildlife
Serv., No. 2:20-cv-13-SPC-NPM, 2021 WL 5634131, at *3 (M.D. Fla. Dec. 1, 2021) (first citing Moye, O'Brien, O'Rourke,

Hogan, & Prickert v. Nat'l R.R. Passenger Corp., 376 F.3d 1270, 1278 (11th Cir. 2004); then F]Bar MK Ranches v. Yuetter,
994 F.2d 735, 740 (10th Cir. 1993); and then Transp. Div. of the Int'l Ass'n of Sheet Metal, Air, Rail, and Transp. Workers v.
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Fed. R.R. Admin., 10 F.4th 869, 878 (D.C. Cir. 2021)) (“Because there is an interest in protecting that process from disclosure,
the process need not be detailed in a privilege log for outsiders to scrutinize as part of a fishing expedition” and finding that
requiring a log “would eviscerate the presumption of regularity”); S.C. Coastal Conservation League v. U.S. Army Corps of
Eng'rs, Charleston Dist., 611 F. Supp. 3d 136, 148 (D.S.C. 2020) (“[I]t would undermine the presumption of regularity accorded
to Federal Defendants’ designation of the record for the Court to require them to produce a privilege log, which Plaintiff would
undoubtedly mine for further materials it believes were wrongly excluded.”); N.C. Wildlife Fed'n v. N.C. Dep't of Transp.,
No. 2:19-cv-14-FL, 2020 WL 5044465, at *4 (E.D.N.C. Aug. 26, 2020) (finding that, absent a strong showing of bad faith
or improper behavior, predecisional, deliberative documents are irrelevant and “need not be documented in a privilege log”);
Friends of Animals v. U.S. Fish & Wildlife Serv., No. 4:18-cv-00053-DN-PK, 2019 WL 8137578, at *3 (D. Utah Dec. 27, 2019)
(“An agency is not required to assert a privilege or produce a privilege log in order to withhold pre-decisional, deliberative

materials from the record.”); F]Exxon Mobil Corp. v. Mnuchin (Mnuchin II), No. 3:17-cv-1930-JJB, 2018 WL 4103724, at
*3 (N.D. Tex. Aug. 29, 2018) (“[B]ecause privileged materials are not a part of the [administrative record], there is no need
to account for them in a privilege log.”); Outdoor Amusement Bus. Ass'n, Inc. v. Dep't of Homeland Sec., No. 1:16-cv-1015-
ELH, 2017 WL 3189446, at *22 (D. Md. July 27, 2017) (“[N]o privilege log is required for deliberative materials that are not

properly part of the administrative record in the first instance.”); F:IGreat Am. Ins. Co. v. United States, No. 1:12-cv-9718-
RMD, 2013 WL 4506929, at *9 (N.D. Ill. Aug. 23, 2013) (“[R]equiring the United States to identify and describe on a privilege
log all of the deliberative documents would invite speculation into an agency's predecisional process and potentially undermine

the limited nature of review available under the APA.”); F:l Tafas v. Dudas, 530 F. Supp. 2d 786, 802 (E.D. Va. 2008) (“Before
[the plaintiff] can demand that the USPTO produce a privilege log substantiating any claims of privilege, he must first show
that documents that belong in the administrative record are missing.”).

No authority binds the Court to either order or decline to order a privilege log in an APA record review case under FJS US.C.§
706, and there is no prevailing consensus in the persuasive authority. In the undersigned's view, requiring Defendants to produce
a privilege log does not undermine the limited nature of APA record review because it does not expand the record but does
allow oversight into whether the “whole record” is before the Court. See U.S. Immigr. & Customs Enf't, 438 F. Supp. 3d at 218
(“[A] court that allowed an agency to withhold documents wrongly marked as deliberative would not be performing judicial
review in the exacting manner prescribed by the Supreme Court in Overton Park.”). Documents genuinely falling within the
deliberative process privilege are excluded from the version of the administrative record that the Court examines during judicial
review, but “[i]t does not follow from this premise ... that courts should not have a role in reviewing whether this privilege was
properly invoked and applied to particular documents so withheld.” /d.

“The reasoning supporting the use of a log is persuasive regardless of whether the records are withheld because the documents
are irrelevant or privileged.” Sierra Club, 2022 WL 2953075, at *4. “A log is a practical and meaningful way to allow a party
and ultimately a court to assess whether an agency has properly characterized a document as part of the deliberative process,”
id., at least where the preparation of the log would not be overly burdensome. See Sierra Club, 2023 WL 6260728, at *2. “[I]f
an agency wishes to withhold documents that would otherwise be included in an [administrative record] on the basis of [the
deliberative process] privilege, it ought to be required to file a log of the withheld documents.” Spellmon, 2023 WL 2402923,
at *5 (citing FED. R. CIV. P. 26(b)(5)(A)).

*6 To the extent that compiling the record is agency action entitled to a presumption of regularity that requires a FJS U.S.C.
§ 706 plaintiff seeking a privilege log to first provide clear evidence that withheld documents were considered by the agency,
clear evidence exists here. Davis's Declaration concedes that deliberative documents were considered and withheld. See Ex.
[14-1] at 2 (“[W]ith the exception of materials subject to the deliberative process privilege, the Administrative Record contains
the documents upon which I relied directly or indirectly in issuing the June 2022 Preliminary EA and the September 2022
Final EA and FONSL.”); see In re Clean Water Act Rulemaking, 2020 WL 6686370, at *2 (finding plaintiff's burden met

where agency conceded deliberative documents had been withheld); F]Mnuchz'n 11,2018 WL 4103724, at *3 (quoting City of
Dallas, Tex. v. Hall, No. 3:07-cv-0060-JAS, 2007 WL 3257188, at *4 (N.D. Tex. Oct. 29, 2007)) (“Department's [administrative
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record] certification qualifies as ‘reasonable, non-speculative grounds to believe that materials considered in the decision-
making process are not included in the record.” ”’). Additionally, according to Plaintiffs, Defendants admit “that some of the
documents withheld may be duplicative of documents that were actually included in the record.” Pls.” Mem. [16] at 15, 20-21.
More than conclusory assertions of deliberative process privilege are required in FOIA cases without offending the agency's

presumption of regularity. See F]Batton, 598 F.3d at 179 (“[W]hile we assume that the IRS is telling the truth in its affidavits,
its conclusory ‘say so’ does not, alone, carry its burden of establishing an exemption.”). The undersigned is not convinced that

less is required of an agency in a FJS U.S.C. § 706 record review case.

III. CONCLUSION

IT IS ORDERED that Plaintiffs’ Motion to Compel Privilege Log [15] is GRANTED. Defendants must produce a privilege
log identifying deliberative materials withheld from the administrative record by no later than April 17, 2024.

SO ORDERED, this the 26th day of March, 2024.

All Citations

Slip Copy, 2024 WL 1287611

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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