
 

 

IN UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF WISCONSIN 

 
_____________________________ 
 

 

Susan Doxtator, Arlie Doxtator, and 
Sarah Wunderlich, as Special 
Administrators of the Estate of Jonathon 
C. Tubby, 

Plaintiffs,  

vs. 

Erik O’Brien, Andrew Smith, Todd J. 
Delain, Heidi Michel, City of Green 
Bay, Brown County, Joseph P. Mleziva, 
Nathan K. Winisterfer, Thomas Zeigle, 
and John Does 1-5, 

Defendants. 

Case No. 1:19-cv-00137-WCG 

DECLARATION OF FORREST 
TAHDOOAHNIPPAH IN SUPPORT 

OF PLAINTIFFS’ MOTION TO 
COMPEL AND FOR SANCTIONS 

_____________________________  
 

 I, Forrest Tahdooahnippah, state and declare as follows: 

1. I am an attorney licensed to practice law in this District. I am a Partner in 

the law firm of Dorsey & Whitney LLP, and am one of the attorneys representing 

Plaintiffs in the above-captioned action. I submit this Declaration in support of Plaintiffs’ 

Motion to Compel and For Sanctions. I have personal knowledge of the matters set forth 

in this Declaration, and if called to testify in this case I would and could competently 

testify as to such matters. 

2. On February 21, 2020, I served on Defendants a Notice of Rule 30(b)(6) 

Deposition of Brown County in connection with the above-captioned case. Attached 

hereto as Exhibit A is a true and correct copy of the Notice of Rule 30(b)(6) Deposition 
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of Brown County, served upon Defendants, including Brown County, on February 21, 

2020.  I also inquired about scheduling the deposition.  

3. On May 1, 2020, I followed up with Brown County about scheduling its 

Rule 30(b)(6) deposition, and followed up again on May 15, 2020. 

4. On June 2, 2020, Brown County finally provided potential dates for its Rule 

30(b)(6) deposition, but stated that it would not be producing any witness to testify 

regarding Topics 1 and 2.    

5. By email correspondence on June 10, 2020, Brown County claimed that it 

would not produce a witness for Topics 1 and 2 because the person that they would call 

to testify to Topics 1 and 2—Lt. Thomas Zeigle—has already been deposed by Plaintiffs’ 

counsel in his individual capacity.  A true and correct copy of this email chain is attached 

hereto as Exhibit B.   

6. Prior to filing the Motion to Compel and For Sanctions, I attempted in good 

faith to obtain a designated Rule 30(b)(6) deponent to testify to Topics 1 and 2 at Brown 

County’s deposition through several emails. The Brown County Defendants refused to 

designate a deponent to testify to Topics 1 and 2 at Brown County’s Rule 30(b)(6) 

deposition. 

 I declare under the penalty of perjury that the foregoing is true and correct. 

Executed on June 17, 2020 in Minneapolis, Minnesota. 

 
 /s/ Forrest Tahdooahnippah 
Forrest Tahdooahnippah 
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From: 
To: 
Cc: 
Subject: 
Date: 
Attachments: 

Hi Forrest, 

Sparks, Ben A. 
Tahdooahnippah. Forrest 
Hall. Samuel c 
RE: [EXTERNAL] RE: Doxtator et al v. O"Brien et al Discovery 
Wednesday, June 10, 2020 10:0S :36 AM 
image002. pnq 

While I sti ll don't believe that the first two topics in your 30(b)(6) notice are appropriate for that 
type of a deposition, we've gone back to our clients to determine whether someone has knowledge 
of those top ics on beha lf of the County. Just as a refresher, the first two topics are : (1) the County's 
"efforts, or the efforts of [its] officers, to determine whether Tubby was armed after his arrest on 
October 19, 2018, includ ing any efforts to contact family members includ ing but not limited to 
Theresa Rodriguez"; and (2) "[t]he existence of any exigencies on the night of October 19, 2018 
requiring the removal of Tubby from Officer Wernecke's squad car." 

Because these top ics relate to the real-time events that evolved during the October 19, 2018 
incident, the County's knowledge (if any) on these topics would flow through those present on scene 
at the time. To that end, if any County repi-esentative has knowledge of topic numbers 1 and 2, it 
would be Lt. Zeigle, as he was the highest ranking law enforcement officer with the Brown County 
Sheriff's Office on scene at the time of the incident. You previously deposed Lt. Zeigle for close to 5 
hours on January 10, 2020. At the time of his deposition, the operative compla int named Lt Zeigle 
as a defendant in both his individual and official capacities, and there were specific allegations that 
Lt. Ze igle was a "po li cy-making official" and "had f inal authority" on scene. See (ECF No. 66 72.) In 
his deposition, Lt. Zeigle was asked severa l questions about how the bases of his belief t hat Tubby 
was armed. See (Zeigle Dep. at 15-1.6, 1.8-19, 78, 86.) He was also asked severa l questions about the 
existence of any "exigencies" on the night of the incident. See (Zeigle Dep. at 1.26-27, 131.-34.) 

In short, even assuming that topics 1 and 2 are appropriate 30(b)(6) topics, the plaintiffs have 
already deposed the County representative best situated to speak about the County's knowledge or 
lack of knowledge on those topics. The questions to Lt. Zeigle in his deposition and the allegations 
that he was acting as a final a policy-maker on behalf of the County at the scene show that the 
plaintiffs were capable of asking Lt. Zeigle any questions relating to his (and the County's) knowledge 
of topics 1 and 2 at the time of his January 10, 2020 deposition. As I sa id in my prior e-mai l, we' ll be 
producing Lt. Michael Jansen on June 24 to testify about the 11 other topics listed in your Rule 30(b) 
(6) notice, but you'll need to bring a motion under Fed. R. Civ. P. 30(a)(2)(A)(ii) if you intend to 
depose Lt. Zeigle again, as we believe that there is not good cause for a second deposition because it 
would be unreasonably cumulative and duplicative, and the information sought could be obta in ed 
through less expensive and burdensome means, such as written discovery. If you have any 
questions or want to discuss further, please feel free to give me a call. 

Thanks much , 

Ben 
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;cRrVE.LLO 
CARLSON .C. 

A TORNEVS 

Benjamin A. Sparks I Shareholder 
(414) 271 -7722 Main 
(414)615-8411 Direct 

Licensed in state and/or federal courts in Wisconsin and Illinois. 

This email is covered by the Electronic Communications Privacy Act, 18 U.S. C. Section 2510-22. This 
email is a communication by or on behalf of an attorney, and may contain privileged communications or 
information. Unauthorized review, use, disclosure, or distribution is strictly prohibited. If you are not the 
intended recipient, please contact the sender, or reply by e-mail and delete all copies of the message. 
Thank you. 

From: Sparks, Ben A. 
Sent: Tuesday, June 9, 2020 1:04 PM 
To: 'forrest@dorsey.com' <forrest@dorsey.com> 
Subject: RE: [EXTERNAL] RE: Doxtator et al v. O'Brien et al Discovery 

Hi Fo rrest, 

That date works . I'll be able to get back to you tomorrow morning re: the first two topics. 

Thanks, 

Ben 

CRIVELtO 
CARLSON .C. 

A 1()1lNE't'~ 

Benjamin A. Sparks I Shareholder 
(414)271-7722 Main 
(414) 615-8411 Direct 

Licensed in state and/or federal courts in Wisconsin and Illinois. 

This email is covered by the Electronic Communications Privacy Act, 18 U.S. C. Section 2510-22. This 
email is a communication by or on behalf of an attorney, and may contain privileged communications or 
information. Unauthorized review, use, disclosure, or distribution is strictly prohibited. If you are not the 
intended recipient, please contact the sender, or reply by e-mail and delete all copies of the message. 
Thank you. 

From: forrest@dorsey.co rn <forrest@dorsey corn> 
Sent: Tuesday, June 9, 2020 12:52 PM 
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To: Sparks, Ben A. <BSparks@CrivelloCarlson corn>; jmbCcvguntalaw.com; Brent, Linda 
<LBrent@CrivelloCarlson.com>; acw@guntalaw.com; iaw@guntalaw.com; gig@guntalaw.corn; Hall, 
Sam uel C. <SHa ll @CrivelloCar lson.com>; Castro, Jose A. <JCastro@CrivelloCar lson.com> 
Cc: durocher skip@dorsey.com ; david.armstrong4C@gmai l corn 
Subject: RE : [EXTERNAL] RE : Doxtator et al v. O'Brien et al Discovery 

For the County's Rule 30(b)(6), let's do June 24. I will work on an amended notice. Let me know if 
you will be producing a witness for the two topics that were the subject of other emails, or whether 
Plaintiffs need to file a motion on that. 

From: Sparks, Ben A. <BSparks@CrivelloCarlson.com> 
Sent: Tuesday, June 2, 2020 11:04 AM 
To: Tahdooahnippah, Forrest <forrest@dorsPy.com>; imbCdlguntalaw com; Brent, Li nda 
<LBrentCmCrivelloCarlson.com>; acw@guntalaw.com; jaw@guntalaw.com; gig@guntalaw.com; Hall, 
Sam uel C. <SHa ll @CrivPlloCarlson com>; Castro, Jose A.<JCastro@CrivelloCarlson.com> 
Cc: Durocher, Skip <durocher skip@dorsey.com>; david.armstrong4@gmail.com 
Subject: RE: [EXTERNAL] RE: Doxtator et al v. O'Brien et al Discovery 

Hi Forrest, 

You're correct that you previously provided dates for Noble's deposit ion- I think I dropped the ba ll 
on following up on t hose. Would 6/22, 6/25, or 6/26 work for everyone? Given that Noble is out in 
California, I believe our plan would be to conduct that one remote ly 

All of the proposed dates for the depositions of Nina Kay Hell endrung, Ronny John, and Theresa 
Rodriguez work for me. 

Also, let us know as soon as you can about the depositions for Wednesday and Thursday. 
Completely understandable reason for needing to postpone--·! just want to be able to let our 
officers know as soon as I can so that they can adjust their work schedules, etc. 

Lastly, I' ll need to doub le check on this, but here are potent ial dates for the County's Rule 30(b)(6) 
deposition: 6/16, 6/17, 6/22 , 6/24, 6/25, and 6/26. Lieutenant Mike Jansen will be testifying on 
behalf of the County. He will be able to speak to all topics listed in the notice except for the first 
two . Those topics appear to relate to the County's knowledge/actions at the scene. Because the 
County is an entity and not a living person who was present on scene, the information sought in the 
first two topics wou ld need to come from the officer·s who were present or involved at the time of 
the incident. 

Thanks much, 

Ben 
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CRIVELLO 
CARLSON S.C. 

A "fl O R:N f.Y 

Benjamin A. Sparks I Shareholder 
(414) 271-7722 Main 
(414) 615-8411 Direct 

Licensed in state and/or federal courts in Wisconsin and Illinois. 

This email is covered by the Electronic Communications Privacy Act, 18 U.S. C. Section 2510-22. This 
email is a communication by or on behalf of an attorney, and may contain privileged communications or 
information. Unauthorized review, use, disclosure, or distribution is strictly prohibited. If you are not the 
intended recipient, please contact the sender. or reply by e-mail and delete all copies of the message. 
Thank you. 

From: forrest@dorsey.com <forrest@dmsey com> 
Sent: M onday, June 1, 2020 1:42 PM 
To: imb@guntalaw.com; Brent, Linda <LBrent@CrivelloCarlson.com>; Sparks, Ben A. 
<BSparks(illCr·ive ll oCar lson.com>; acw@guntalaw.com; jaw@g11ntalaw.com; gig@gl1 ntalaw.com; 
Hall, Samuel C. <SHa ll@CrivelloCarlson .com>; Castro, Jose A.<JCastro@CrivelloCarlson.com> 
Cc: durocher.skip@dorsey com; david.armst rong4@gmai l.com 
Subject: RE: [EXTERNAL] RE: Doxtator et al v. O'Brien et al Discovery 

I also bel ieve dates were provided, but nothing set in stone. When you all have a date, let me know 
and I w il l make sure Jeff has it on his calendar. 

I also want to alert you all t o a possibility that the Smith and Mleziva deposit ions may have to be 
rescheduled, for which I apologize. Ordinarily, I wou ld never spr ing this one you a few days away, 
but I am sure that you all are aware of t he demonstrations, protests, riot s, and civil unrest that is 
occurri ng in Mi nneapolis right now. 

My offi ce was scheduled to reope n today as COVID19 restr ictions are loosened . However, I just 
heard that today t he office is closing at 3pm due to pot ential demonstrations in downtown 
M inneapolis. If something simi lar were to happen on Wednesday or Thu rsday, I would be unable to 
proceed wi t h t he deposit ion. They are making these calls on a day-by-day basis. Thanks for your 
underst and ing. 

From: Jasmyne Baynard <jmb@guntalaw.com> 
Sent: Monday, June 1, 2020 1:23 PM 
To: Tahdooahnippah, Forrest <forrest i@dorsey.com>; LBrent(iilCrivelloCarlson.corn ; 
BSparks@CrivelloCarl son.com; Ann Wirth <acw@guntalaw.com>; John Wolfgang 
<iaw@lguntalaw.com>; Gregg Gunta <gig@guntalaw.com>; SHa ll @Crivel loCarlson com; 
JCastro@Crive ll oCarlson.com 
Cc: Durocher, Skip <durocher.skipCrudorsey.com>; david.armstrong4Crugrnai l.com 
Subject: RE: [EXTERNAL] RE: Doxtator et al v. O'Brien et al Discovery 
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Just following up on the timing of the Nobel deposition. Ben, were you going to Noti ce that? I know 
we provided dates, but wasn't sure if anything was set in ston e, if not we would like to get that 
scheduled this month . 

Thanks 

.Jasmyne M. Baynard, Esq. 
Attornev at Law 
GUNTA LAW OFFICES, S.C. 
91l9K 'Nes t Bl11ernound Road, Suite :2 
'v\!a11wawsa, \VI ,i.'IS!:W 
P: ('11 ·1) ~9 l-7!!7!J 
f : ('1· 1·1) ~91-7!J(i() 

This email transmiss ion contains information from G unta Law Offi ces , S.C. which is confidential and pri vil eged. 
This in fo rmation is intend ed to be for the use of the in d iv idual o r entity named in this tran smiss ion. If you are not 
the intended recipient , be aware that any d isclosure, copying, dis tribution or use of th e contents of this information 
is prohibited, and may constitute an in vas ion of privacy of the intended recipi ent. If you have received this email 
in error, pl ease notify us by emai l immed iately so that we can arrange for the retri eval of th e transmission at no 
cos t to you. 

From: forrest@dorsey.com <forrest@dorsey.com> 
Sent: Tuesday, May 19, 2020 9:55 AM 
To: Jasmyne Baynard <jmbCmguntalaw com>; l BrentC@CrivelloCarlson.com; 
BSparksci.ilCrivelloCarlson.com; Ann Wirth <acw@guntalaw.com>; John Wolfgang 
<jaw@guntalaw.com>; Gregg Gunta <gjg@guntalaw.com>; SHall@CrivelloCarlson.com; 
JCastro/i:vCrivell oCarlson.com 
Cc: durocher- skip@dorsey.com; david.armstrong4@gmail.com 
Subject: RE: [EXTERNAL] RE: Doxtator et al v. O'Brien et al Discovery 

Yes, I am planning on all depos being remote from here on out until we discuss otherwise. 

Sent from my Verizon. Samsung Galaxy smar1phone 

-------- Original message --------
From: Jasmyne Baynard <jmb@guntalaw.com> 
Date: 5/19/20 9:43 AM (GMT-06:00) 
To: "Tahdooahnippah, Forrest" <forrest@dorsey.com>, LBrent@.Crivel loCarlson .com, 
BSparks@CrivelloCarlson.com, Ann Wirth <acw@)gunta1aw.com>, John Wolfgang 
<jaw@guntalaw.com>, Gregg Gunta <gjg@.guntalaw.com>, SHall@.CrivelloCarJson.com, 
JCastro@CrivelloCarlson.com 
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Cc: "Durocher, Skip" <durocher.skip@dorsey .com>, david.armstrong4@gmail.com 
Subject: RE: [EXTERNAL] RE: Doxtator et al v. O'Brien et al Discovery 

Just to confirm, are you planning on taking the Depositions of Smith/ Winisterfer / Mleziva / Rose 
and Katers remotely? 

Also, we are available for Nobel Deposition, we are unavailable 3-4 & 9 if the County Depos are 
occurring and also the 16-17. The week of the 22-26 is also open. 

Thanks 

Jasmyne M. Baynard, Esq. 
Attorney at Law 
GUNTA LAW OFFICES, S.C. 
!li-1l.'; \Vest Bluemound Road. Suite~ 
\Vauwatosa, Vv'l .~ :l•N(; 
P: (1·14-) 'L91-71l79 
f: ( 1· 1·1-) 'L!l1-i9GO 

This email transmission contains information from G unta Law Offi ces, S.C. which is confid ential and pri vil eged. 
Thi s information is intended to be for the use of the indi vidual or entity named in this transmission. lf you are not 
the intended recipient, be aware that any di sclos ure, copying, distribution or use of th e contents of this information 
is prohibited, and may constitute an invasion of privacy of the intended recipi ent. If you have receiv ed this email 
in error, pl ease not ify us by email immediately so that we can arrange for the retri eval of th e transmission at no 
cost to you. 

From: forrest@do1-sey.com <forrestCwdorsey.com> 
Sent: Monday, May 18, 2020 11:44 AM 
To: IBrentavCrivelloCarlson.com; Jasmyne Baynard <jmb(i.vguntalaw.com>; 
BSparks@CrivelloCai-lson.com; Ann Wirth <acw@guntalaw.corn>; John Wolfgang 
<iaw(wguntalaw.com>; Gregg Gunta <gigCcvgur1talaw.corn>; SHa ll CaJCrive ll oCarlson corn ; 
JCastro@lCrivell oCarlson.com 
Cc: durocher.skipCwdorsey.com; david.armstrong4@gmail.com 
Subject: RE: [EXTERNAL) RE: Doxtator et al v. O'Brien et al Discovery 

Let's do: Smith on afternoon of June 3, Winisterfer and Mleziva on June 4, and Rose and Katers on 
June 9. I wi ll circulate deposition notices shortly. 

I was also asked about Jeff Noble's deposition dates, we are available June 4-19, but I cannot due 
June 4 and 9 if we have other those da tes of course. 

From: Brent, Linda <l Brent@CrivelloCarlson.com> 
Sent: Friday, May 15, 2020 10:00 AM 
To: Tahdooahnippah, Forrest <forrest@dorsey.com >; imb@guntalaw com; Sparks, Ben A. 
<BSparksCruCrivelloCarlson.com>; acw@guntalaw com; jaw(ruguntalaw.com; gjg@guntalaw.com; 
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Hall , Samu el c. <SHa llCcilCrive lloCarlson com>; Cast ro, Jose A. <JCastroCcilCrivelloCarlson.com> 
Cc: Durocher, Skip <durocher.skip@dorsey.com>; david.arrnstrong4@grnail. com 
Subject: RE: [EXTERNAL] RE: Doxtator et al v. O'Brien et al Di scovery 

Good Morning Counsel, 

I am providing possible dates for the Brown County witness 
depositions as follows. 

Kevin Smith - June 3 or June 4 
Jason Katers - June 3, June 4 (after 1:30 pm); June 9 (after 
1:30 pm) 
Nathan Winistorfer - only available on June 4 
Joseph Mleziva - 6/4 at 1 :00 p.m. 
Logan Rose - June 3, June 4, June 9 

I am still waiting for a response from Deputy Nelson and wi ll 
provide available dates once they are received. 

It is our understanding that the County has video conferencing 
capabilities; however, they are not open to using Zoom or any 
other unsecured program ut will work with a court reporting 
service. 

Thank you. 

LINDA M. BRENT I Legal Assistant to Attorney William W. Ehrke, 
Attorney Benjamin A. Sparks and Attorney George S. Peek 
C RIVELLO CARLSON, S.C. 
710 N. Plankinton Avenue, Suite 500 
Milwaukee, WI 53203 
(414) 271-7722 Main 
(414) 290-7570 Direct Dial 
(414) 271-4438 Fax 
Email : lb rent @crivel locarlson.com 

This message is intended fm the use of the individual or entity to which it is addressed. It may contain information 
that 1s legally privileged, confidential, and/or exempt from disclosure. If you are not the intended recipient, vou mav 
not use, read, copv. forward or disclose this message or its attachments to anyone. If you have received this 
message in error, please immediately notifv the sender by return email or by telephone at (414) 2'/ l-T/22 and 
please delete this message a!ong with any attachments. Thank you. 
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From: forrest@dorsey.com <forrest@dorsey.com> 
Sent: Friday, May 15, 2020 9:33 AM 
To: irnb@guntalaw.corn; Sparks, Ben A.<BSparks@Crive lloCarlson.com>; acw@guntalaw.corn ; 
iaw@guntalaw.corn; gig@guntalaw.com; Hall, Samuel C. <SHall@CrivelloCarlson.com>; Castro, Jose 
A. <JCastro@CrivelloCarlson.com> 
Cc: durocher.skip@dorsey com; david armstrong4@gmail com 
Subject: RE: [EXTERNAL] RE: Doxtator et al v. O'Brien et al Discovery 

Hi everyone, 
.Ju st picking this thread back up, I still haven't rece ived any potential dates fo r depositions or heard 
back from Brown County regarding ADR. Please let me know. 
Thanks, 
Forrest 

From: forrest@dorsey com <forrest@dorsey.com> 
Sent: Tuesday, May 5, 2020 8:37 AM 
To: Jasmyne Baynard < jmb@gunta law.com>; BSparks@CrivelloCarlson.corn ; Ann Wirth 
<acwCdlguntalaw.corn>; John Wolfgang <jaw@gunta law.com>; Gregg Gunta <gig@lguntalaw.corn>; 
SHall@C1·ivelloCar!son.corn; JCastro@CrivelloCarlson com 
Cc: durocher skip@dorsey com; david armstrong4@grnail corn 
Subject : RE: [EXTERNAL] RE: Doxtator et al v. O'Brien et al Discovery 

Thanks Jasrnyne . I do not see why redactions need to hold up the document: production. As I 
believe I have stated before, I think the only appropriate redaction is attorney-client privilege. If 
there are other redactions, I am just going to ask for unredacted copies. In particular, I wou ld view 
redacting names as inappropr-iate, because I would be entitled to contact those people for third 
party discovery. If there is information that you believe is confidential, just mark the document itself 
confidential as contemplated by the protective order. 

I would anticipate any ADR would be conducted by telephone or through Zoom. 

I am pretty open for depositions except for May 28-June 2. 

From: Jasmyne Baynard <i rnb(ci1guntalaw.corn> 
Sent: Tuesday, May 5, 2020 8:27 AM 
To: Tahdooahnippah, Forrest <forrest@dorsey.com>; BSparks@CrivelloCarlson.com; Ann Wirth 
<acw@guntalaw.com>; John Wolfgang <jaw@gunta law.com>; Gregg Gunta <gjg@guntalaw.com>; 
SHall@CrivelloCarlson .corn ; JCastro@CrivelloCarlson com 
Cc: Durocher, Skip <durocher.skip@dorsey.corn>; david.armstrong4(il)grnail.corn 
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Subject: RE: [EXTERNAL] RE: Doxtator et al v. O'Brien et al Discovery 

Forrest and Ben, 

I've been following the email chain. 

Rule 30(b)(6} Notice: I have a call with my clients this morning and will hopefully get dates 
circulated by the end of the week for the Rule 30(b) Notice (although I think you may have already 
deposed the people who possess this information). 

City's Discovery Responses: I have the respon ses done and the documents prepared, but there is a 
lot of redacting that needs to be done, specifi cally, the names of witnesses/individu als who made 
complaints/gave statements for any use of force report. Further, the breath of the request for 
production regarding the topics in the Rule 30(b) Notice is extremely vague and reads more like an 
interrogatory. I will send you the compl et ed responses with the docs we've red acted this week, and 
just note that additional documents may be coming and/or we will supplement. 

ADR: Do you anticipate mediation will be conducted remotely via telephone/zoom/etc.? If so we 

have open availability during the month of M ay (excluding M ay 2gth;29th) so I will defer to the other 
parties for dates. Also, no objection to mediation in front of a magistrate. 

Additional Witness Depositions: Please also provide dates that would work to reschedule the 
Depositions of Tubby's Mother/Aunt and Girlfriend for mid-June. 

Jasmyne M. Baynard, Esq. 
ALlomey al L aw 
GUNTA LAW OFFICES, S.C. 
!Jfi!JK Vv'e~t Blue,nound Road, Suite !2 

\lva uwaws a, \VI fi<l2'.W 
P: (1·M ) !:!!! l -7!mJ 
F: ( 4, 11·) ~!l I-7!1 (i( J 

This email trnnsmission contains in fo rmati on from Gunta Law Offi ces, S.C. whi ch is confidential and privil eged. 
This information is intended to be fo1· the use of the individual or entity named in this transmiss ion. If you are not 
the intend ed recipient, be aware that any disclosure, copy ing, distributi on or use of th e contents of thi s in fo rmation 
is prohibited, and may constitute an invasion of privacy of the intended recipi ent. If you have received thi s email 
in error, pl ease notify us by email immediately so that we can arrange for the retri eval of th e transmission at no 
cos t to you. 

From: forrest@dorsey com <forrest@dorsey corn> 
Sent: Monday, M ay 4, 2020 7:48 PM 
To: BSpa rks@Crive ll oCarlson com; Ann Wirt h <acw@guntaiaw corn>; John Wolfgang 
<j aw@gu nta law.corn>; Gregg Gunta <gjgC@guntalaw .com>; Jasmyne Baynard 
<jrnb@guntalawcorn>; SHa ll @Crive lloCarlson.com; JCastro@CrivelloCarlson corn 
Cc: durocher.skip@dorsey.com ; david.arrnstrong4@grnail.com 

Case 1:19-cv-00137-WCG   Filed 06/17/20   Page 10 of 15   Document 91-2



Subject: RE: [EXTERNAL] RE : Doxtator et al v. O'Brien et al Discovery 

Ok, thanks for getting those da tes . 

We may be misunderstand ing each other, but I don' t know how much clea rer I cou ld be ----if you 
discover new ma terial facts th at suppor-t your contentions, you have an obligation under Rule 26(e) 
to supp lement your answers within a reasonable time fra me. That's what Plaintiffs say they wil l do 
in th eir answers . Yo u cannot bring in new facts at summary judgmen t without supplementing your 
interrogatory answers, which is what it sounds like you want to do based on your answers and which 
defeats the en ti re purpose of contention interrogatories. 

From: Sparks, Ben A. <BSparks(i:i)CrivelloCarlson.com> 
Sent: Monday, May 4, 2020 5:31 PM 
To: Tahdooahnippah, Forrest <forrest@dorsey.corn>; acwCwguntalaw.corn ; jawCiilguntalaw com ; 
gjg@guntalaw.com; jmb@lguntalaw.com; Hall , Samu el C. <SHa ll @CrivelloCarlson corn>; Castro, Jose 
A. <JCastro@Crivel loCarlson com> 
Cc: Durocher, Skip <durocher.skip(rudorsey.com>; david armstrong4Cdlgmail.com 
Subject: RE : [EXTERNAL] RE: Doxt ator et al v. O' Brien et al Discovery 

Hi Fo rrest, 

Yes, you 're correct-··-thanks for t he reminder . We' ll also work on getting dates fo r Rose, Nelson, 
Smi th, Win isterfe r, and Mleziva. 

For the contention interrogatory responses, I think we might be misunderstanding each other. If 
there's a specific deficiency in our responses that you be lieve needs to be fixed, le t 's meet and 
confer on that issue. My point in my pr ior e-ma il was just that our reservation of rights to present 
facts and evidence outside of what's described in our discovery responses is based on the text of the 
Advisory Commen ts to Rules 26 and 33, and the fact that discovery is still ongoing. The plaint iffs 
made a simila r reservatio n of r ights in their responses to our interrogatories, wh ich I think is 
appropriate, given where we are in discovery. Un less t here's a pa rticu lar deficiency in our responses 
you're wanting to discuss now, it migh t make more sense to meet and confer at the close of 
discovery to discuss the completeness of al l parties' various 1-esponses. 

Thanks much, 

Ben 

CRI.VELLO 
CA RLSON .C. 

1 TORN YS 

Benjamin A. Sparks I Shareholder 
(414) 271 -7722 Main 
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(414) 615-8411 Direct 

Licensed in state and/or federal courts in Wisconsin and Illinois. 

This email is covered by the Electronic Communications Privacy Act, 18 U.S. C. Section 2510-22. This 
email is a communication by or on behalf of an attorney, and may contain privileged communications or 
information. Unauthorized review, use, disclosure, or distribution is strictly prohibited. If you are not the 
intended recipient, please contact the sender, or reply by e-mail and delete all copies of the message. 
Thank you. 

From: forrest@dorsey.com <forrest@dorsey.com> 
Sent: Monday, May 4, 2020 5:11 PM 
To: Sparks, Ben A. <BSparks@CrivelloCarlson.com>; acw@guntalaw.com; iawC@gun1alaw.com; 
gjg@guntalaw.com; jmb@guntalaw.com; Hall, Samuel C. <SHall@CrivelloCarlson.com>; Castro, Jose 
A. <JCastro@CrivelloCarlson.com> 
Cc: durocher.skip@dorsey.com; david.armstrong4C@gmail.com 
Subject: RE: [EXTERNAL] RE: Doxtator et al v. O'Brien et al Discovery 

I thought we had notice a few jailers too, but in any event, please provide dates for all the depos we 
discussed, wh ich I believe were Rose, Nelson, Cpl. Smith, Win isterfer, and Mleziva. 

As for the interrogatories, I find it remarkable that you disagree that the County has a duty to 
supplement its responses to contention interrogatories as discovery proceeds. If the County learns 
of additional material facts in discovery that support its contentions, then its prior responses are by 
definition "incomplete." If there is a needle in a haystack, like a document that is produced, this 
does not satisfy the obl igation of r·esponding to the interrogatory as you seem to imply, because the 
fact that the County will be using it to support its contention has not been made known. That 
position is antithet ical to the entire purpose of contention interrogatories. If the County presents 
material facts in support of its contentions for the first time at summary judgment or trial, Plaintiffs 
will move to strike . 

From: Sparks, Ben A.<BSparks@ CrivelloCarlson.com> 
Sent: Monday, May 4, 2020 5:03 PM 
To: Tahdooahnippah, Forrest <forrest@dorsey.com >; acw@guntalaw.com; jaw@guntalaw.com; 
gjg@guntalaw.com; jmb@guntalaw.com; Hall, Samuel C. <SHall@CrivelloCarlson com>; Castro, Jose 
A. <JCastro@CrivelloCarlson.com> 
Cc: Durocher, Skip <durocher.skipCa>dorsey.com>; david.armstrong4@gmail.com 
Subject: [EXTERNAL] RE: Doxtator et al v. O'Brien et al Discovery 

Hi Forrest, 

We'll work to get dates on the Rule 30(b)(6) deposition for the County and circulate those soon (as 
far as I know, that's the only County deposition you've noticed) . I may need to follow up with you in 
the meantime to clarify some of the topics you've identified . As for mediation, I believe you're right 
that our deadline is June 1-we probably should have shifted that date in our stipul lation to extend 
the scheduling order so that it tracked our new schedule for the case. Either way, we'll confer with 
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our clients about mediation, and we'll work on getting some dates, as well as suggestions for 
mediators. 

For our responses to the plaintiffs' contention interrogatories, I disagree that Ru le 26(e) prevents us 
from reserving our right to later present facts and evidence learned in discovery that aren't expli citly 
stated in the responses to those interrogatories. First, I don't think you've correctly stated the 
obligation to supplement under Rule 26(e). The 1993 Advisory Comment to Rule 26(e) states: 

The obligation to supplement disclosures and discovery responses applies whenever a party learns 
that its orior disclosures or resoonses are in some material respect incomplete or incorrect. There is. 
however. no obliQation to provide supplemental or corrective information that has been otherwise 
made known to the parties in writinQ or durioQ the discovery orocess. as when a witness not 
previously disclosed is identified during the taking of a deposition or when an expert during a 
deposition corrects information contained in an earlier report. 

Second, I don't believe that interrogatory responses providing facts in support of particular 
contentions have to (or even can) reflect all of the proof that a responding party will offer at trial-
as long as that proof is drawn from information available to everyone in discovery. The 1970 
Advisory Comment to Rule 33(b) states: 

The aeneral rule aoverninQ the use of answers to interroaatories is that under ordinary circumstances 
they do not limit oroof . .... Although in exceptional circumstances reliance on an answer may cause 
such prejudice that the court will hold the answering party bound to his answer, ... the interroaatinQ 
party will ordinarily not be entitled to rely on the unchanQinQ character of the answers he receives 
and cannot base oreiudice on such reliance . .... 

Based on those Advisory Comments, I believe the reservation of rights in our objections to the 
contention interrogatories essentially memorialize what's already the law under Rules 26(e) and 
33(b): by responding to the plaintiffs' contention interrogatories, we're not implicitly agreeing that 
our responses contain the entire universe of facts and evidence learned in discovery that we may 
rely on to support our contentions at summary judgment and trial. Lastly, notwithstanding our 
reservation of rights (and our other objections), I believe we provided complete and accurate 
responses to the questions posed based on the information available in discovery to date. 

If I misunderstood your position or if I'm missing something else, please let me know so we can talk 
through it to get on the same page. 

Thanks much, 

Ben 
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Licensed in state and/or federal courts in Wisconsin and Illinois. 

This email is covered by the Electronic Communications Privacy Act, 18 U.S. C. Section 2510-22. This 
email is a communication by or on behalf of an attorney, and may contain privileged communications or 
information. Unauthorized review, use, disclosure, or distribution is strictly prohibited. If you are not the 
intended recipient, please contact the sender, or reply by e-mail and delete all copies of the message. 
Thank you. 

From: forrest@dorsey.com <forrest@dorsey. com> 
Sent: Friday, May 1, 2020 10:47 AM 
To: acw@guntalaw.com; iaw@guntalaw.com; gjgCroguntalaw.com; imh@guntalaw.com; Hall, Samuel 
C. <SHall@CrivelloCarlson .com>; Sparks, Ben A. <BSparks@CrivelloCarlson .com>; Castro, Jose A. 
<ICastro@CrivelloCarlson.com> 
Cc: durocher.skip@dorsey.com; david.arrnstrong4@gmail.com 
Subject: Doxtator et al v. O'Brien et al Discovery 

Hi everyone, 

I am writing to check in regarding discovery. Things are still in lockdown but the tea leaves seem to 
indicate that after a few weeks the strings will start to be loosened. This puts me in a position to be 
able to at least take the depositions remotely. Please provide dates for all noticed depositions 
(including the Rule 30(b)(6) depositions). 

In addition, with respect to the County's discovery responses, I note that the county reserved the 
right to present additional facts at trial or summary judgment. I do not think this is permitted under 
Rule 26(e)-if you have additional facts, you have to supplement or amend your responses. Please 
confirm that you intend to comply with Rule 26(e). 

With respect to the City's discovery responses, I am still waiting on its document product, when will 
documents and a privilege log be produced? 

Finally, I believe that we have an ADR deadline of June 1. I favor requesting a magistrate judge. 
Please let me know (1) whether you concur in requesting a magistrate and (2) when you are 
available. 

Thanks, 
Forrest 
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