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� 3ODLQWLIIV�6XVDQ�'R[WDWRU��³6XH�'R[WDWRU´���$UOLH�'R[WDWRU��DQG�6DUDK�:XQGHUOLFK�

�FROOHFWLYHO\�³3ODLQWLIIV´���LQ�WKHLU�FDSDFLWLHV�DV�WKH�VSHFLDO�DGPLQLVWUDWRUV�RI�WKH�(VWDWH�RI�

-RQDWKRQ�&��7XEE\��DV�DQG�IRU�WKHLU�7KLUG�$PHQGHG�&RPSODLQW�DJDLQVW�(ULN�2¶%ULHQ��

$QGUHZ�6PLWK��7RGG�-��'HODLQ��+HLGL�0LFKHO��WKH�&LW\�RI�*UHHQ�%D\��%URZQ�&RXQW\��

-RVHSK�3��0OH]LYD��1DWKDQ�.��:LQLVWHUIHU��7KRPDV�=HLJOH��DQG�-RKQ�'RHV������DOOHJH�DQG�

VWDWH�DV�IROORZV��

,1752'8&7,21�

��� 2Q�2FWREHU�����������-RQDWKRQ�7XEE\��D�WZHQW\�VL[�\HDU�ROG�UHVLGHQW�RI�

*UHHQ�%D\��:LVFRQVLQ��ZDV�VKRW�PXOWLSOH�WLPHV�E\�D�*UHHQ�%D\�SROLFH�RIILFHU��LQFOXGLQJ�

LQ�WKH�KHDG��ZKLOH�0U��7XEE\�ZDV�XQDUPHG��LQ�KDQGFXIIV��IDFH�GRZQ��DQG�UHVWUDLQHG�E\�D�
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SROLFH�FDQLQH��ZKLOH�LQ�WKH�³VDOO\�SRUW´�RI�WKH�%URZQ�&RXQW\�MDLO���7KH�VKRRWLQJ�ZDV�

REVHUYHG�E\�VHYHUDO�*UHHQ�%D\�SROLFH�RIILFHUV�DQG�%URZQ�&RXQW\�VKHULII�GHSXWLHV�DQG�RU�

FRUUHFWLRQDO�RIILFHUV��ZKR�IDLOHG�WR�LQWHUYHQH���7KH�VKRRWLQJ�RI�DQ�XQDUPHG�DQG�UHVWUDLQHG�

PDQ�E\�D�SROLFH�RIILFHU�DW�WKH�MDLO�LV�DQ�HJUHJLRXV�YLRODWLRQ�RI�WKH�8�6��&RQVWLWXWLRQ���

3ODLQWLIIV��WKH�SHUVRQDO�UHSUHVHQWDWLYHV�RI�0U��7XEE\¶V�HVWDWH��EULQJ�WKLV�FLYLO�DFWLRQ�WR�

YLQGLFDWH�KLV�FRQVWLWXWLRQDO�ULJKWV����

-85,6',&7,21�$1'�9(18(�

��� 7KLV�LV�DQ�DFWLRQ�IRU�FLYLO�GDPDJHV�DQG�LQMXQFWLYH�UHOLHI�SXUVXDQW�WR����

8�6�&���������EDVHG�XSRQ�YLRODWLRQV�RI�0U��7XEE\¶V�ULJKWV�XQGHU�WKH�)RXUWK��(LJKWK��DQG�

)RXUWHHQWK�$PHQGPHQWV�WR�WKH�8QLWHG�6WDWHV�&RQVWLWXWLRQ���-XULVGLFWLRQ�LQ�WKLV�&RXUW�

H[LVWV�SXUVXDQW�WR����8�6�&����������DQG������EDVHG�RQ�YLRODWLRQV�RI����8�6�&���������

DQG�FODLPV�DULVLQJ�XQGHU�WKH�8QLWHG�6WDWHV�&RQVWLWXWLRQ���6XSSOHPHQWDO�MXULVGLFWLRQ�RYHU�

3ODLQWLIIV¶�VWDWH�ODZ�FODLPV�H[LVWV�SXUVXDQW�WR����8�6�&�����������)RU�DOO�VWDWH�ODZ�FODLPV�

DVVHUWHG�EHORZ��3ODLQWLIIV�KDYH�FRPSOLHG�ZLWK�WKH�QRWLFH�UHTXLUHPHQWV�RI�:LV��6WDW����

��������

��� 7KLV�&RXUW�KDV�SHUVRQDO�MXULVGLFWLRQ�RYHU�DOO�'HIHQGDQWV�EHFDXVH�WKH\�KDYH�

VXEVWDQWLDO�FRQWDFWV�ZLWK�DQG�RU�DUH�GRPLFLOHG�ZLWKLQ�WKLV�'LVWULFW����

��� 9HQXH�LV�SURSHU�LQ�WKLV�GLVWULFW�SXUVXDQW�WR����8�6�&���������E�����LQ�WKDW�³D�

VXEVWDQWLDO�SDUW�RI�WKH�HYHQWV�JLYLQJ�ULVH�WR�WKH�FODLP�RFFXUUHG´�LQ�WKLV�'LVWULFW��

3$57,(6�

��� $W�WKH�WLPH�RI�KLV�GHDWK��-RQDWKRQ�7XEE\�ZDV�D�UHVLGHQW�RI�*UHHQ�%D\��

:LVFRQVLQ����
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��� 3ODLQWLIIV�6XH�'R[WDWRU��$UOLH�'R[WDWRU��DQG�6DUDK�:XQGHUOLFK�ZHUH�

DSSRLQWHG�6SHFLDO�$GPLQLVWUDWRUV�RI�0U��7XEE\¶V�HVWDWH�SXUVXDQW�WR�/HWWHUV�RI�6SHFLDO�

$GPLQLVWUDWLRQ�GDWHG�'HFHPEHU���������LQ�WKH�SUREDWH�PDWWHU�FDSWLRQHG�In the Matter of 

the Estate of Jonathon C. Tubby�������35���������LQ�%URZQ�&RXQW\�&LUFXLW�&RXUW���

8QGHU�WKH�/HWWHUV�RI�6SHFLDO�$GPLQLVWUDWLRQ��6XH�'R[WDWRU��$UOLH�'R[WDWRU��DQG�6DUDK�

:XQGHUOLFK�ZHUH�MRLQWO\�JUDQWHG�DOO�WKH�VDPH�SRZHUV��GXWLHV��DQG�OLDELOLWLHV�DV�D�3HUVRQDO�

5HSUHVHQWDWLYH�IRU�0U��7XEE\¶V�HVWDWH����

��� 6XH�'R[WDWRU�DQG�$UOLH�'R[WDWRU�DUH�UHVLGHQWV�RI�6H\PRXU��:LVFRQVLQ��

��� 6DUDK�:XQGHUOLFK�LV�D�UHVLGHQW�RI�*UHHQ�%D\��:LVFRQVLQ���

��� $W�WKH�WLPH�RI�-RQDWKRQ�7XEE\¶V�GHDWK��'HIHQGDQW�(ULN�2¶%ULHQ�ZDV�D�

SROLFH�RIILFHU�HPSOR\HG�E\�WKH�*UHHQ�%D\�3ROLFH�'HSDUWPHQW���2IILFHU�2¶%ULHQ�LV�VXHG�LQ�

KLV�LQGLYLGXDO�FDSDFLW\����

���� 'HIHQGDQW�$QGUHZ�6PLWK�LV�WKH�&KLHI�RI�3ROLFH�RI�WKH�*UHHQ�%D\�3ROLFH�

'HSDUWPHQW��DQG�LQ�KLV�RIILFLDO�FDSDFLW\�LV�UHVSRQVLEOH�IRU�WKH�KLULQJ��WUDLQLQJ��DQG�

VXSHUYLVLRQ�RI�'HIHQGDQW�2¶%ULHQ�DQG�WKH�'HIHQGDQW�-RKQ�'RH�SROLFH�RIILFHUV�HPSOR\HG�

E\�WKH�*UHHQ�%D\�3ROLFH�'HSDUWPHQW�ZKR�ZHUH�SUHVHQW�GXULQJ�WKH�VKRRWLQJ�RI�-RQDWKRQ�

7XEE\���'HIHQGDQW�6PLWK�LV�VXHG�LQ�KLV�RIILFLDO�FDSDFLW\����

���� 'HIHQGDQW�7RGG�-��'HODLQ�LV�WKH�6KHUULII�RI�%URZQ�&RXQW\��:LVFRQVLQ��DQG�

LQ�KLV�RIILFLDO�FDSDFLW\�LV�UHVSRQVLEOH�IRU�WKH�RSHUDWLRQ�RI�WKH�%URZQ�&RXQW\�-DLO��DQG�WKH�

KLULQJ��WUDLQLQJ��DQG�VXSHUYLVLRQ�RI�'HIHQGDQW�+HLGL�0LFKHO��'HIHQGDQWV�0OH]LYD��

:LQLVWHUIHU��=HLJOH��DQG�7KRPDV��DQG�WKH�'HIHQGDQW�-RKQ�'RH�VKHULII�GHSXWLHV�DQG�
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FRUUHFWLRQDO�RIILFHUV�HPSOR\HG�E\�WKH�%URZQ�&RXQW\�6KHUULII¶V�'HSDUWPHQW�ZKR�ZHUH�

SUHVHQW�GXULQJ�WKH�VKRRWLQJ�RI�0U��7XEE\��'HODLQ�LV�VXHG�LQ�KLV�RIILFLDO�FDSDFLW\����

���� 'HIHQGDQW�+HLGL�0LFKHO�LV�WKH�-DLO�$GPLQLVWUDWRU�IRU�WKH�%URZQ�&RXQW\�

-DLO��DQG�LV�UHVSRQVLEOH�IRU�WKH�GD\�WR�GD\�RSHUDWLRQ�RI�WKH�MDLO���$GPLQLVWUDWRU�0LFKHO�LV�

VXHG�LQ�KHU�RIILFLDO�FDSDFLW\����

���� 'HIHQGDQW�&LW\�RI�*UHHQ�%D\�LV�D�PXQLFLSDO�FRUSRUDWLRQ�ZLWK�LWV�SULQFLSDO�

SODFH�RI�EXVLQHVV�DW�����1RUWK�-HIIHUVRQ�6WUHHW��*UHHQ�%D\��:,���������7KH�&LW\�

PDLQWDLQV�DQG�RSHUDWHV�WKH�*UHHQ�%D\�3ROLFH�'HSDUWPHQW����

���� 'HIHQGDQW�%URZQ�&RXQW\�LV�D�PXQLFLSDO�FRUSRUDWLRQ�ZLWK�LWV�SULQFLSDO�SODFH�

RI�EXVLQHVV�DW�����(��:DOQXW�6WUHHW��*UHHQ�%D\��:LVFRQVLQ���������%URZQ�&RXQW\�

PDLQWDLQV�DQG�RSHUDWHV�WKH�%URZQ�&RXQW\�6KHUULII¶V�2IILFH�DQG�%URZQ�&RXQW\�-DLO����

���� -RVHSK�3��0OH]LYD�DQG�1DWKDQ�.��:LQLVWHUIHU�DUH�'HSXW\�%URZQ�&RXQW\�

6KHULIIV���0OH]LYD�DQG�:LQLVWHUIHU�DUH�VXHG�LQ�WKHLU�LQGLYLGXDO�FDSDFLWLHV���0OH]LYD�DQG�

:LQLVWHUIHU�ZHUH�SUHYLRXVO\�QDPHG�LQ�WKLV�DFWLRQ�DV�-RKQ�'RH�GHIHQGDQWV���

���� 7KRPDV�=HLJOH�LV�D�3DWURO�/LHXWHQDQW�ZLWK�WKH�%URZQ�&RXQW\�6KHULII¶V�

2IILFH���=HLJOH�LV�VXHG�LQ�KLV�RIILFLDO�DQG�LQGLYLGXDO�FDSDFLW\���=HLJOH�ZDV�SUHYLRXVO\�

QDPHG�LQ�WKLV�DFWLRQ�DV�D�-RKQ�'RH�GHIHQGDQW���

���� -RKQ�'RHV�����DUH�*UHHQ�%D\�SROLFH�RIILFHUV��%URZQ�&RXQW\�VKHULIIV��

DQG�RU�%URZQ�&RXQW\�FRUUHFWLRQDO�RIILFHUV�ZKR�ZHUH�SUHVHQW�DW�WKH�DUUHVW�DQG�RU�VKRRWLQJ�

RI�-RQDWKRQ�7XEE\�RQ�2FWREHU�����������RU�ZKRVH�DFWLRQV�RU�IDLOXUHV�WR�DFW�FRQWULEXWHG�WR�

0U��7XEE\¶V�GHDWK���-RKQ�'RHV�����DUH�VXHG�LQ�LQ�WKHLU�LQGLYLGXDO�FDSDFLWLHV����
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67$7(0(17�2)�)$&76�

���� 2Q�2FWREHU�����������-RQDWKRQ�7XEE\�ZDV�VWRSSHG�IRU�D�WUDIILF�YLRODWLRQ�E\�

2IILFHUV�2¶%ULHQ�DQG�&ROWRQ�:HUQHFNH�RI�WKH�*UHHQ�%D\�3ROLFH�'HSDUWPHQW����

���� 'XULQJ�WKH�FRXUVH�RI�WKLV�VWRS��2IILFHUV�2¶%ULHQ�DQG�:HUQHFNH�GHWHUPLQHG�

WKDW�0U��7XEE\�KDG�DQ�RXWVWDQGLQJ�ZDUUDQW�IRU�IDLOXUH�WR�UHSRUW�WR�WKH�%URZQ�&RXQW\�-DLO�

IRU�D����GD\�VHQWHQFH�IRU�2SHUDWLQJ�:KLOH�5HYRNHG��D�QRQ�YLROHQW�FULPH�XQGHU�WKH�ODZV�RI�

WKH�VWDWH�RI�:LVFRQVLQ��

���� 2IILFHUV�2¶%ULHQ�DQG�:HUQHFNH�KDQGFXIIHG�0U��7XEE\�DQG�SODFHG�KLP�LQ�

WKHLU�SDWURO�YHKLFOH�IRU�WUDQVSRUW�WR�WKH�%URZQ�&RXQW\�-DLO���2IILFHU�:HUQHFNH�FRQGXFWHG�D�

VHDUFK�LQFLGHQW�WR�WKH�DUUHVW�DQG�KDQGFXIILQJ�RI�0U��7XEE\�DQG�GHWHUPLQHG�WKDW�KH�ZDV�

XQDUPHG���7KLV�VHDUFK�ZDV�GLUHFWO\�REVHUYHG�E\�2IILFHU�2¶%ULHQ��

���� $IWHU�2IILFHUV�2¶%ULHQ�DQG�:HUQHFNH¶V�DUULYDO�DW�WKH�MDLO�ZLWK�0U��7XEE\��

0U��7XEE\�UHIXVHG�WR�H[LW�WKH�SROLFH�VTXDG�FDU�WKDW�KDG�WUDQVSRUWHG�KLP�WR�WKH�%URZQ�

&RXQW\�-DLO���)ROORZLQJ�WKLV�UHIXVDO��D�ODUJH�QXPEHU�RI�SROLFH�RIILFHUV�DQG�VKHULII�GHSXWLHV�

FDPH�WR�WKH�³VDOO\�SRUW´�RI�WKH�MDLO���7KLV�LQFOXGHG�'HIHQGDQWV�0OH]LYD��:LQLVWHUIHU��

=HLJOH��DQG�7KRPDV��DV�ZHOO�DV�WKH�-RKQ�'RH�GHIHQGDQWV���7KH�³VDOO\�SRUW´�LV�D�VHFXUHG�

HQWU\ZD\�RI�WKH�MDLO��ZKHUH�DUUHVWHHV�DUH�WUDQVSRUWHG�IURP�D�VTXDG�FDU�LQWR�WKH�MDLO�LWVHOI����

���� 1HLWKHU�WKH�*UHHQ�%D\�3ROLFH�'HSDUWPHQW�QRU�WKH�%URZQ�&RXQW\�6KHULII¶V�

2IILFH�KDG�VWDQGDUG�SURFHGXUHV�RU�WUDLQLQJ�IRU�UHPRYLQJ�D�QRQ�FRPSOLDQW�VXVSHFW�IURP�D�

VTXDG�FDU��VXFK�DV�E\�XVH�RI�D�QHJRWLDWRU�RU�QRQ�OHWKDO�IRUFH���$V�D�UHVXOW�RI�WKH�ODFN�RI�

WUDLQLQJ��D�GLVDJUHHPHQW�HPHUJHG�EHWZHHQ�WKH�*UHHQ�%D\�3ROLFH�'HSDUWPHQW�DQG�%URZQ�

&RXQW\�6KHULII¶V�2IILFH�FRQFHUQLQJ�KRZ�WR�UHPRYH�0U��7XEE\�IURP�WKH�VTXDG�FDU���

Case 1:19-cv-00137-WCG   Filed 03/26/20   Page 5 of 24   Document 83



�

��
��������������?��

(YHQWXDOO\��DJDLQVW�WKH�VXJJHVWLRQ�RI�WKH�UDQNLQJ�6:$7�RIILFHU�RI�WKH�*UHHQ�%D\�3ROLFH�

'HSDUWPHQW��'HIHQGDQW�=HLJOH�DQG�*UHHQ�%D\�3ROLFH�2IILFHUV�SUHVHQW�DW�WKH�VFHQH�GHFLGHG�

WR�EUHDN�WKH�EDFN�ZLQGRZ�RI�WKH�VTXDG�FDU�DQG�PDFH�0U��7XEE\����

���� $IWHU�0U��7XEE\�ZDV�PDFHG��KH�H[LWHG�WKH�VTXDG�FDU�DQG�KH�ZDV�VKRW�E\�D�

³EHDQ�EDJ´�JXQ�DQG�ELWWHQ�E\�D�SROLFH�FDQLQH���'XH�WR�WKH�IRUFH�RI�WKH�³EHDQ�EDJ´�

SURMHFWLOH�RU�FDQLQH��RU�ERWK��0U��7XEE\�IHOO�WR�WKH�JURXQG���$V�KH�GLG�VR��0U��7XEE\¶V�

KDQGV�ZHUH�FOHDUO\�YLVLEOH�DQG�KH�ZDV�FOHDUO\�XQDUPHG���1RQHWKHOHVV��ZKLOH�0U��7XEE\�OD\�

IDFH�GRZQ�RQ�WKH�JURXQG��LQ�KDQGFXIIV�DQG�UHVWUDLQHG�E\�D�SROLFH�FDQLQH��2IILFHU�2¶%ULHQ�

ILUHG�PXOWLSOH�VKRWV�IURP�FORVH�UDQJH�DW�0U��7XEE\��NLOOLQJ�KLP���7KHVH�VKRWV�E\�2IILFHU�

2¶%ULHQ�VWUXFN�0U��7XEE\�LQ�WKH�EDFN�RI�WKH�KHDG��EDFN�RI�WKH�QHFN��DQG�EDFN���

���� $W�WKH�WLPH��2IILFHU�2¶%ULHQ�GUHZ�KLV�JXQ�DQG�ILUHG�DW�0U��7XEE\��

'HIHQGDQWV�0OH]LYD��:LQLVWHUIHU��DQG�-RKQ�'RHV�����ZHUH�LQ�FORVH�SUR[LPLW\�WR�2¶%ULHQ���

<HW��QRQH�RI�WKHVH�'HIHQGDQWV�LQWHUYHQHG�WR�SUHYHQW�2¶%ULHQ�IURP�XVLQJ�GHDGO\�IRUFH�

DJDLQVW�WKH�XQDUPHG��KDQGFXIIHG�PDQ����

���� $W�DOO�WLPHV�'HIHQGDQWV�2IILFHUV�2¶%ULHQ��0OH]LYD��:LQLVWHUIHU��=HLJOH��

'HUQEDFK��DQG�-RKQ�'RHV�����ZHUH�DFWLQJ�XQGHU�FRORU�RI�VWDWH�ODZ����

&2817�,²8QFRQVWLWXWLRQDO�8VH�RI�'HDGO\�)RUFH²���8�6�&���������

�$JDLQVW�'HIHQGDQW�2¶%ULHQ��

���� 3ODLQWLIIV�LQFRUSRUDWH�E\�UHIHUHQFH�DOO�DOOHJDWLRQV�VHW�IRUWK�LQ�SDUDJUDSKV���

WKURXJK����DERYH��DV�LI�IXOO\�VHW�IRUWK�EHORZ���

���� 2IILFHU�2¶%ULHQ¶V�XVH�RI�GHDGO\�IRUFH�DJDLQVW�DQ�XQDUPHG��KDQGFXIIHG�PDQ�

FRQVWLWXWHV�D�YLRODWLRQ�RI�WKH�)RXUWK��(LJKWK��DQG�)RXUWHHQWK�$PHQGPHQWV�RI�WKH�8�6��

Case 1:19-cv-00137-WCG   Filed 03/26/20   Page 6 of 24   Document 83



�

��
��������������?��

&RQVWLWXWLRQ���7KH�XVH�RI�GHDGO\�IRUFH�DJDLQVW�XQDUPHG��KDQGFXIIHG�PDQ�E\�D�SROLFH�

RIILFHU�HPSOR\HG�E\�WKH�&LW\�RI�*UHHQ�%D\�FRQVWLWXWHV�DQ�XQUHDVRQDEOH�VHL]XUH��D�

GHSULYDWLRQ�RI�0U��7XEE\¶V�ULJKW�RI�OLEHUW\�ZLWKRXW�GXH�SURFHVV�RI�ODZ��D�YLRODWLRQ�RI�KLV�

ERGLO\�LQWHJULW\�LQ�YLRODWLRQ�RI�KLV�ULJKW�WR�VXEVWDQWLYH�GXH�SURFHVV��DQG�FUXHO�DQG�XQXVXDO�

SXQLVKPHQW���

���� $W�WKH�WLPH�2IILFHU�2¶%ULHQ�XVH�RI�GHDGO\�IRUFH��2IILFHU�2¶%ULHQ�ZDV�DFWLQJ�

XQGHU�WKH�FRORU�RI�ODZ���2¶%ULHQ¶V�DELOLW\�WR�VKRRW�0U��7XEE\�PXOWLSOH�WLPHV��LQFOXGLQJ�LQ�

WKH�KHDG��ZKLOH�0U��7XEE\�ZDV�XQDUPHG���KDQGFXIIHG��UHVWUDLQHG�E\�D�SROLFH�FDQLQH��DQG�

IDFH�GRZQ�RQ�WKH�JURXQG�ZDV�PDGH�SRVVLEOH�RQO\�EHFDXVH�2¶%ULHQ�ZDV�FORWKHG�ZLWK�WKH�

DXWKRULW\�RI�D�*UHHQ�%D\�SROLFH�RIILFHU����

���� $W�WKH�WLPH�RI�2IILFHU�2¶%ULHQ¶V�XVH�RI�GHDGO\�IRUFH��QR�UHDVRQDEOH�RIILFHU�

LQ�KLV�SRVLWLRQ�ZRXOG�KDYH�EHOLHYHG�GHDGO\�IRUFH�ZDV�MXVWLILHG���,W�ZDV�FOHDUO\�HVWDEOLVKHG�

DW�WKH�WLPH�RI�0U��7XEE\¶V�GHDWK�WKDW�DQ�RIILFHU�PD\�XVH�GHDGO\�IRUFH�RQO\�ZKHQ�D�

UHDVRQDEOH�RIILFHU��XQGHU�WKH�VDPH�FLUFXPVWDQFHV��ZRXOG�EHOLHYH�WKDW�D�VXVSHFW¶V�DFWLRQV�

SODFHG�WKH�RIILFHU�RU�RWKHUV�LQ�WKH�LPPHGLDWH�YLFLQLW\�LQ�LPPLQHQW�GDQJHU�RI�GHDWK�RU�

VHULRXV�KDUP���$W�WKH�WLPH�RI�0U��7XEE\¶V�GHDWK��KH�ZDV�KDQGFXIIHG��XQDUPHG��UHVWUDLQHG�

E\�D�SROLFH�FDQLQH��DQG�IDFH�GRZQ�RQ�WKH�JURXQG���1R�UHDVRQDEOH�RIILFHU�FRXOG�KDYH�

EHOLHYHG�WKDW�0U��7XEE\¶V�DFWLRQV�SODFHG�WKH�RIILFHU�RU�RWKHUV�LQ�WKH�LPPHGLDWH�YLFLQLW\�LQ�

LPPLQHQW�GDQJHU�RI�GHDWK�RU�VHULRXV�KDUP����

���� 7KH�FRQGXFW�RI�2IILFHU�2¶%ULHQ�WKXV�YLRODWHG�FOHDUO\�HVWDEOLVKHG�ULJKWV�RI�

0U��7XEE\�RI�ZKLFK�UHDVRQDEOH�RIILFHUV�NQHZ�RU�VKRXOG�KDYH�NQRZQ����
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���� $V�D�GLUHFW�DQG�SUR[LPDWH�UHVXOW�RI�WKH�FRQGXFW�RI�2IILFHU�2¶%ULHQ�

GHVFULEHG�DERYH��FRPPLWWHG�LQ�UHFNOHVV�GLVUHJDUG�RI�0U��7XEE\¶V�ULJKWV��0U��7XEE\�DQG�

3ODLQWLIIV�KDYH�EHHQ�GDPDJHG�LQ�YDULRXV�UHVSHFWV��LQFOXGLQJ�EXW�QRW�OLPLWHG�WR�WKH�

GHSULYDWLRQ�RI�0U��7XEE\�RI�KLV�OLIH�DQG�KLV�SUH�GHDWK�SDLQ�DQG�VXIIHULQJ�DQG�SHFXQLDU\�

ORVV��DOO�UHVXOWLQJ�IURP�DQG�DWWULEXWDEOH�WR�WKH�GHSULYDWLRQ�RI�KLV�FRQVWLWXWLRQDO�DQG�

VWDWXWRU\�ULJKWV�JXDUDQWHHG�E\�WKH�)RXUWK��(LJKWK�DQG�)RXUWHHQWK�$PHQGPHQWV�RI�WKH�

&RQVWLWXWLRQ�RI�WKH�8QLWHG�6WDWHV�DQG�SURWHFWHG�XQGHU����8�6�&������������

���� $V�D�UHVXOW�RI�2IILFHU�2¶%ULHQ¶V�YLRODWLRQV�RI�0U��7XEE\¶V�FRQVWLWXWLRQDO�

ULJKWV��0U��7XEE\¶V�HVWDWH�LV�HQWLWOHG�WR�GDPDJHV�LQ�DQ�DPRXQW�WR�EH�GHWHUPLQHG�DW�WULDO�

DQG�3ODLQWLIIV�DUH�HQWLWOHG�WR�LQMXQFWLYH�UHOLHI�WKDW�ZLOO�SUHYHQW�RWKHU�LQFLGHQWV�RI�GHDGO\�

IRUFH�E\�*UHHQ�%D\�SROLFH�RIILFHUV��

&2817�,,²)DLOXUH�WR�,QWHUYHQH²���8�6�&���������
�

�$JDLQVW�'HIHQGDQWV�0OH]LYD��:LQLVWHUIHU��DQG�-RKQ�'RHV������
�

���� 3ODLQWLIIV�LQFRUSRUDWH�E\�UHIHUHQFH�DOO�DOOHJDWLRQV�VHW�IRUWK�LQ�SDUDJUDSKV���

WKURXJK����DERYH��DV�LI�IXOO\�VHW�IRUWK�EHORZ���

���� 0OH]LYD��:LQLVWHUIHU��DQG�-RKQ�'RHV�����RZHG�0U��7XEE\�D�GXW\�WR�

LQWHUYHQH�LI�DQRWKHU�RIILFHU�XVHG�H[FHVVLYH�IRUFH�RQ�KLP���

���� 0OH]LYD��:LQLVWHUIHU��DQG�-RKQ�'RHV�����FRXOG�VHH�2IILFHU�2¶%ULHQ�GUDZ�

KLV�JXQ�DQG�EHJLQ�ILULQJ�DW�0U��7XEE\��DQG�NQHZ�WKDW�2IILFHU�2¶%ULHQ�ZDV�DERXW�WR�XVH�

GHDGO\�IRUFH�DJDLQVW�0U��7XEE\�E\�VKRRWLQJ�KLP�PXOWLSOH�WLPHV��LQFOXGLQJ�LQ�WKH�KHDG���

0OH]LYD��:LQLVWHUIHU��DQG�-RKQ�'RHV�����NQHZ�WKDW�WKH�XVH�RI�GHDGO\�IRUFH�E\�2IILFHU�

2¶%ULHQ�ZRXOG�YLRODWH�FOHDUO\�HVWDEOLVKHG�ULJKWV�RI�0U��7XEE\�RI�ZKLFK�UHDVRQDEOH�
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RIILFHUV�NQHZ�RU�VKRXOG�KDYH�NQRZQ��DV�0U��7XEE\�GLG�QRW�SRVH�D�ULVN�RI�LPPLQHQW�

GDQJHU�RI�GHDWK�RU�VHULRXV�KDUP�WR�2IILFHU�2¶%ULHQ�RU�DQ\�RWKHUV�LQ�WKH�LPPHGLDWH�

YLFLQLW\�EHFDXVH�0U��7XEE\�ZDV�XQDUPHG��KDQGFXIIHG��DQG�UHVWUDLQHG�E\�D�SROLFH�FDQLQH��

���� 0OH]LYD��:LQLVWHUIHU��DQG�-RKQ�'RHV�����ZHUH�SUHVHQW�LQ�FORVH�SUR[LPLW\�WR�

2IILFHU�2¶%ULHQ�DQG�KDG�D�UHDOLVWLF�RSSRUWXQLW\�WR�WDNH�VWHSV�WR�SUHYHQW�2IILFHU�2¶%ULHQ�

IURP�VKRRWLQJ�0U��7XEE\��

���� 0OH]LYD��:LQLVWHUIHU��DQG�-RKQ�'RHV�����IDLOHG�WR�WDNH�UHDVRQDEOH�VWHSV�WR�

SUHYHQW�2IILFHU�2¶%ULHQ�IURP�VKRRWLQJ�0U��7XEE\�PXOWLSOH�WLPHV�LQ�WKH�EDFN�DQG�LQ�WKH�

KHDG��ZKLOH�0U��7XEE\�ZDV�XQDUPHG��KDQGFXIIHG��UHVWUDLQHG�E\�D�SROLFH�FDQLQH��DQG�IDFH�

GRZQ�RQ�WKH�JURXQG��

���� $V�D�UHVXOW�RI�0OH]LYD��:LQLVWHUIHU����DQG�-RKQ�'RHV����¶V�IDLOXUH�WR�DFW��0U��

7XEE\�ZDV�NLOOHG�E\�2IILFHU�2¶%ULHQ����

���� $W�WKH�WLPH�RI�2IILFHU�2¶%ULHQ¶V�LPSURSHU�XVH�RI�GHDGO\�IRUFH��0OH]LYD��

:LQLVWHUIHU��DQG�-RKQ�'RHV�����ZHUH�DFWLQJ�XQGHU�WKH�FRORU�RI�ODZ���0OH]LYD��:LQLVWHUIHU��

DQG�-RKQ�'RHV�����SRVVHVVHG�WKH�SRZHU�WR�LQWHUYHQH�WR�SUHYHQW�YLRODWLRQ�RI�0U��7XEE\¶V�

FRQVWLWXWLRQDO�ULJKWV�E\�YLUWXH�RI�WKHLU�DXWKRULW\�XQGHU�VWDWH�ODZ�DV�SROLFH�RIILFHUV��VKHULII�

GHSXWLHV��DQG�RU�FRUUHFWLRQDO�RIILFHUV���7KH\�PLVXVHG�WKLV�SRZHU�E\�IDLOLQJ�WR�LQWHUYHQH����

���� 7KH�FRQGXFW�RI�0OH]LYD��:LQLVWHUIHU��DQG�-RKQ�'RHV�����WKXV�YLRODWHG�

FOHDUO\�HVWDEOLVKHG�ULJKWV�RI�0U��7XEE\�RI�ZKLFK�UHDVRQDEOH�RIILFHUV�NQHZ�RU�VKRXOG�KDYH�

NQRZQ����

���� $V�D�GLUHFW�DQG�SUR[LPDWH�UHVXOW�RI�WKH�FRQGXFW�RI�0OH]LYD��:LQLVWHUIHU��DQG�

-RKQ�'RHV�����GHVFULEHG�DERYH��FRPPLWWHG�LQ�UHFNOHVV�GLVUHJDUG�RI�0U��7XEE\¶V�ULJKWV��
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0U��7XEE\�DQG�3ODLQWLIIV�KDYH�EHHQ�GDPDJHG�LQ�YDULRXV�UHVSHFWV��LQFOXGLQJ�EXW�QRW�

OLPLWHG�WR�WKH�GHSULYDWLRQ�RI�0U��7XEE\��RI�KLV�OLIH��DQG�KLV�SUH�GHDWK�SDLQ�DQG�VXIIHULQJ�

DQG�SHFXQLDU\�ORVV��DOO�UHVXOWLQJ�IURP�DQG�DWWULEXWDEOH�WR�WKH�GHSULYDWLRQ�RI�KLV�

FRQVWLWXWLRQDO�DQG�VWDWXWRU\�ULJKWV�JXDUDQWHHG�E\�WKH�)RXUWK��(LJKWK�DQG�)RXUWHHQWK�

$PHQGPHQWV�RI�WKH�&RQVWLWXWLRQ�RI�WKH�8QLWHG�6WDWHV�DQG�SURWHFWHG�XQGHU����8�6�&����

��������

���� $V�D�UHVXOW�RI�YLRODWLRQV�RI�0U��7XEE\¶V�FRQVWLWXWLRQDO�ULJKWV�E\�0OH]LYD��

:LQLVWHUIHU��DQG�-RKQ�'RHV������0U��7XEE\¶V�HVWDWH�LV�HQWLWOHG�WR�GDPDJHV�LQ�DQ�DPRXQW�

WR�EH�GHWHUPLQHG�DW�WULDO�DQG�3ODLQWLIIV�DUH�HQWLWOHG�WR�LQMXQFWLYH�UHOLHI�WKDW�ZLOO�SUHYHQW�

RWKHU�LQFLGHQWV�RI�GHDGO\�IRUFH�LQ�WKH�SUHVHQFH�RI�*UHHQ�%D\�SROLFH�RIILFHUV��%URZQ�

&RXQW\�VKHULII�GHSXWLHV��DQG�RU�%URZQ�&RXQW\�FRUUHFWLRQDO�RIILFHUV����

&2817�,,,²)DLOXUH�WR�7UDLQ²���8�6�&���������

�$JDLQVW�'HIHQGDQWV�6PLWK��'HODLQ��0LFKHO��&LW\�RI�*UHHQ�%D\��DQG�%URZQ�&RXQW\��

���� 3ODLQWLIIV�LQFRUSRUDWH�E\�UHIHUHQFH�DOO�DOOHJDWLRQV�VHW�IRUWK�LQ�SDUDJUDSKV���

WKURXJK����DERYH��DV�LI�IXOO\�VHW�IRUWK�EHORZ���

���� 'HIHQGDQWV�6PLWK��'HODLQ��0LFKHO��&LW\�RI�*UHHQ�%D\��DQG�%URZQ�&RXQW\�

IDLOHG�WR�WUDLQ�WKHLU�ODZ�HQIRUFHPHQW�RIILFHUV�RQ�KRZ�WR�UHPRYH�QRQ�FRPSOLDQW�VXVSHFWV�

IURP�VTXDG�FDUV��

���� -XVW�DV�SROLF\PDNHUV�³NQRZ�WR�D�PRUDO�FHUWDLQW\´�WKDW�ODZ�HQIRUFHPHQW�

RIILFHUV�ZLOO�EH�UHTXLUHG�WR�DUUHVW�IOHHLQJ�VXVSHFWV��City of Canton v. Harris������8�6��

���������Q������������6PLWK��'HODLQ��0LFKHO��*UHHQ�%D\��DQG�%URZQ�&RXQW\�NQHZ�WKDW�

*UHHQ�%D\�3ROLFH�2IILFHUV�DQG�%URZQ�&RXQW\�6KHULII�'HSXWLHV�ZRXOG�HQFRXQWHU�VXVSHFWV�
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WKDW�UHIXVH�WR�H[LW�VTXDG�YHKLFOHV��SDUWLFXODUO\�DW�WKH�³VDOO\�SRUW�´��7KH�QDWXUH�RI�WKH�³VDOO\�

SRUW´�LV�WHQVH²DUUHVWHHV�DUH�DW�WKH�ILUVW�SRLQW�RI�WKH�WUDQVLWLRQ�IURP�RUGLQDU\�VRFLHW\�LQWR�

MDLO���$V�D�UHVXOW��LW�LV�REYLRXV�WKDW�VRPH�DUUHVWHHV�PD\�EHFRPH�QRQ�FRPSOLDQW�DQG�UHIXVH�

WR�H[LW�WKH�VTXDG�FDU�WKDW�WUDQVSRUWHG�WKHP�WR�MDLO������

���� 'HVSLWH�WKH�KLJKO\�OLNHOLKRRG�RI�WKH�QHHG�WR�UHPRYH�D�QRQ�FRPSOLDQW�

VXVSHFW�IURP�D�VTXDG�FDU�DW�WKH�³VDOO\�SRUW´�DUHD�RI�WKH�MDLO��QRQH�RI�6PLWK��'HODLQ��

0LFKHO��*UHHQ�%D\��RU�%URZQ�&RXQW\�SURPXOJDWHG�DQ\�SROLFLHV�FRQFHUQLQJ�WKH�

FRQVWLWXWLRQDO�XVH�RI�IRUFH�WR�UHPRYH�D�VXVSHFW�IURP�D�VTXDG�FDU�RU�XVH�RI�DOWHUQDWLYHV�WR�

IRUFH��VXFK�DV�SURIHVVLRQDO�QHJRWLDWRUV���2Q�LQIRUPDWLRQ�DQG�EHOLHI��QRQH�RI�6PLWK��

'HODLQ��0LFKHO��*UHHQ�%D\��RU�%URZQ�&RXQW\�SURYLGHG�DQ\�WUDLQLQJ�DW�DOO�FRQFHUQLQJ�WKH�

FRQVWLWXWLRQDO�XVH�RI�IRUFH�WR�UHPRYH�D�VXVSHFW�IURP�D�VTXDG�FDU�RU�XVH�RI�DOWHUQDWLYHV�WR�

IRUFH��VXFK�DV�SURIHVVLRQDO�QHJRWLDWRUV����

���� 0RUHRYHU��%URZQ�&RXQW\�NQRZV�WKDW�LWV�RIILFHUV�ZLOO�REVHUYH�H[FHVVLYH�XVH�

RI�IRUFH�E\�RWKHU�RIILFHUV��\HW�%URZQ�&RXQW\�GRHV�QRW�WUDLQ�LWV�RIILFHUV�RQ�LQWHUYHQWLRQ�WR�

SUHYHQW�H[FHVVLYH�XVH�RI�IRUFH�DW�DOO��

���� 7KH�IDLOXUH�WR�WUDLQ�RIILFHUV�FRQVWLWXWHV�GHOLEHUDWH�LQGLIIHUHQFH�E\�6PLWK��

'HODLQ��0LFKHO��*UHHQ�%D\��DQG�%URZQ�&RXQW\�WR�WKH�FRQVWLWXWLRQDO�ULJKWV�RI�WKRVH�WKDW�

ZLOO�FRPH�LQWR�FRQWDFW�ZLWK�SROLFH�RIILFHUV�DQG�RU�VKHULII�GHSXWLHV���7KLV�GHOLEHUDWH�

LQGLIIHUHQFH�ZDV�WKH�PRYLQJ�IRUFH�EHKLQG�2¶%ULHQ¶V�XVH�RI�XQFRQVWLWXWLRQDOO\�H[FHVVLYH�

DQG�GHDGO\�IRUFH�DJDLQVW�0U��7XEE\��DQG�WKH�RWKHU�RIILFHUV¶�IDLOXUH�WR�LQWHUYHQH���:LWKRXW�

DQ\�WUDLQLQJ�RQ�WKH�FRQVWLWXWLRQDO�XVH�RI�IRUFH�WR�UHPRYH�D�VXVSHFW�IURP�D�VTXDG�FDU��WKH�

RIILFHUV�RQ�WKH�VFHQH�UHVRUWHG�WR�XVLQJ�VHYHUDO�OHYHOV�RI�IRUFH��LQFOXGLQJ�GHDGO\�IRUFH��
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DJDLQVW�0U��7XEE\�QHDUO\�VLPXOWDQHRXVO\���1RQH�RI�WKH�%URZQ�&RXQW\�RIILFHUV�DFWHG�WR�

LQWHUYHQH�WR�SUHYHQW�WKLV�XQFRQVWLWXWLRQDO�XVH�RI�IRUFH����

���� $V�D�UHVXOW�RI�WKH�IDLOXUH�WR�WUDLQ�E\�6PLWK��'HODLQ��0LFKHO��*UHHQ�%D\��DQG�

%URZQ�&RXQW\��0U��7XEE\¶V�HVWDWH�LV�HQWLWOHG�WR�GDPDJHV�LQ�DQ�DPRXQW�WR�EH�GHWHUPLQHG�

DW�WULDO�DQG�3ODLQWLIIV�DUH�HQWLWOHG�WR�LQMXQFWLYH�UHOLHI�WKDW�ZLOO�SUHYHQW�RWKHU�LQFLGHQWV�RI�

GHDGO\�IRUFH�DW�WKH�%URZQ�&RXQW\�-DLO�RU�E\�*UHHQ�%D\�SROLFH�RIILFHUV����

&2817�,9²([FHVVLYH�)RUFH²���8�6�&���������

�$JDLQVW�'HIHQGDQW�&LW\�RI�*UHHQ�%D\��

���� 3ODLQWLIIV�LQFRUSRUDWH�E\�UHIHUHQFH�DOO�DOOHJDWLRQV�VHW�IRUWK�LQ�SDUDJUDSKV���

WKURXJK����DERYH��DV�LI�IXOO\�VHW�IRUWK�EHORZ����

���� $W�WKH�WLPH�RI�2IILFHU�2¶%ULHQ¶V�XQFRQVWLWXWLRQDO�XVH�RI�GHDGO\�IRUFH�

DJDLQVW�0U��7XEE\��WKH�*UHHQ�%D\�3ROLFH�'HSDUWPHQW�KDG�D�FXVWRP�DQG�SUDFWLFH�RI�XVLQJ�

H[FHVVLYH�IRUFH�WKDW�ZDV�SHUVLVWHQW�DQG�ZLGHVSUHDG��VR�WKDW�LW�ZDV�WKH�*UHHQ�%D\�3ROLFH�

'HSDUWPHQW¶V�VWDQGDUG�RSHUDWLQJ�SURFHGXUH����

���� 7KH�*UHHQ�%D\�3ROLFH�'HSDUWPHQW¶V�FXVWRP�DQG�SUDFWLFH�RI�XVLQJ�H[FHVVLYH�

IRUFH�ZDV�RIWHQ�GLUHFWHG�WR�XQDUPHG�LQGLYLGXDOV��OLNH�0U��7XEE\��DQG�ZDV�UDWLRQDOL]HG�

DQG�H[FXVHG�E\�SROLFH�RIILFHUV��DQG�WKH�'HSDUWPHQW��E\�SRLQWLQJ�WR�LQQRFXRXV�DFWLRQV�E\�

WKH�XQDUPHG�LQGLYLGXDOV�DQG�FODLPLQJ�WKDW�VXFK�DFWLRQV�ZHUH�VXVSLFLRXV�RU�GDQJHURXV����

���� )RU�H[DPSOH��RQ�)HEUXDU\�����������*UHHQ�%D\�SROLFH�RIILFHUV�XVHG�

H[FHVVLYH�IRUFH�RQ�DQ�XQDUPHG�PDQ�GXULQJ�D�WUDIILF�VWRS���$�*UHHQ�%D\�3ROLFH�2IILFHU�

LQLWLDWHG�D�WUDIILF�VWRS�RI�D�YHKLFOH���$IWHU�D�SDVVHQJHU�H[LWHG�WKH�YHKLFOH��KH�UHDFKHG�WR�

SXOO�XS�KLV�SDQWV�DQG�WZR�*UHHQ�%D\�3ROLFH�2IILFHUV�XVHG�7DVHUV�RQ�WKH�PDQ�WKUHH�WLPHV�
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ZLWKRXW�ZDUQLQJ���$�WKLUG�2IILFHU�WKHQ�YLROHQWO\�WDFNOHG�WKH�PDQ���7KH�2IILFHUV�LQYROYHG�

VXEVHTXHQWO\�FODLPHG�WKH\�WKRXJKW�WKH�PDQ�ZDV�UHDFKLQJ�IRU�D�ZHDSRQ�ZKHQ�KH�ZDV�

VLPSO\�SXOOLQJ�XS�KLV�SDQWV����

���� $V�DQRWKHU�H[DPSOH��LQ�������*UHHQ�%D\�3ROLFH�2IILFHUV�XVHG�D�EDWRQ��

VKDFNOHV��DQG�ERGLO\�IRUFH�DJDLQVW�D�PDQ�LQVLGH�KLV�RZQ�DSDUWPHQW��LQMXULQJ�KLV�KHDG��

IDFH��DQG�QHFN���7KH�&LW\�RI�*UHHQ�%D\�DJUHHG�WR�SD\�PRQHWDU\�GDPDJHV�WR�WKH�PDQ�DV�D�

UHVXOW�RI�WKH�ZURQJIXO�FRQGXFW�E\�WKH�2IILFHUV�LQYROYHG����

���� $V�DQRWKHU�H[DPSOH��LQ�$SULO�������D�PDQ�GLUHFWHG�SURIDQLW\�WRZDUG�D�

*UHHQ�%D\�3ROLFH�2IILFHU�EXW�SRVHG�QR�SK\VLFDO�WKUHDW���7KH�*UHHQ�%D\�3ROLFH�2IILFHU�

VODPPHG�WKH�PDQ�DJDLQVW�D�VTXDG�FDU��WKUHZ�KLP�WR�WKH�JURXQG��DQG�FRQWLQXHG�WR�EHDW�KLP�

ZKLOH�WKH�PDQ�OD\�RQ�WKH�JURXQG���$�FRPSODLQW�ZDV�ORGJHG�EXW�WKH�*UHHQ�%D\�3ROLFH�

'HSDUWPHQW�FRQFOXGHG�WKDW�WKH�2IILFHU�DFWHG�DSSURSULDWHO\�������

���� $V�DQRWKHU�H[DPSOH��RQ�$SULO����������IRXU�*UHHQ�%D\�3ROLFH�2IILFHUV�VKRW�

DQG�NLOOHG�%HQ�6RQQHQEHUJ�DV�KH�ZDV�H[LWLQJ�KLV�YHKLFOH���6RQQHQEHUJ�ZDV�XQDUPHG���

+RZHYHU��WKH�VKRRWLQJ�RIILFHUV�ZHUH�QRW�GLVFLSOLQHG�E\�*UHHQ�%D\�EHFDXVH�WKH\�FODLPHG��

ZLWKRXW�DQ\�FRUURERUDWLRQ��WKDW�WKH\�KHDUG�D�VKRW�DQG�PLVWRRN�D�FHOO�SKRQH�LQ�

6RQQHQEHUJ¶V�KDQG�IRU�D�ILUHDUP����

���� $V�DQRWKHU�H[DPSOH��LQ�'HFHPEHU�������D�*UHHQ�%D\�3ROLFH�2IILFHU�

DUUHVWHG�D�ZRPDQ�LQ�GRZQWRZQ�*UHHQ�%D\���:KHQ�WKH�ZRPDQ�UHDFKHG�IRU�LGHQWLILFDWLRQ�

IURP�KHU�SXUVH��WKH�2IILFHU�LQYROYHG�WDFNOHG�KHU�WR�WKH�JURXQG��FDXVLQJ�KHU�WR�VXVWDLQ�D�

FRQFXVVLRQ�DQG�EURNHQ�IDFLDO�ERQHV���7KH�*UHHQ�%D\�3ROLFH�'HSDUWPHQW�WKHQ�FODLPHG�WKH�
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ZRPDQ¶V�LQMXULHV�ZHUH�WKH�UHVXOW�RI�KHU�RZQ�LQWR[LFDWLRQ�DQG�QRW�WKH�H[FHVVLYH�IRUFH�XVHG�

DJDLQVW�KHU���

���� $V�DQRWKHU�H[DPSOH��LQ�-DQXDU\�������D�PDQ��D�VHOI�SURFODLPHG�)LUVW�

$PHQGPHQW�DXGLWRU��ZDV�YLGHR�UHFRUGLQJ�SXEOLF�VSDFHV�RI�WKH�*UHHQ�%D\�3ROLFH�

'HSDUWPHQW���$�*UHHQ�%D\�3ROLFH�/LHXWHQDQW�FRQIURQWHG�WKH�PDQ��ZKR�ZDV�GRLQJ�QRWKLQJ�

LOOHJDO��DQG�XVHG�H[FHVVLYH�SK\VLFDO�IRUFH�DJDLQVW�KLP����

���� 'HIHQGDQW�&KLHI�RI�3ROLFH�6PLWK��RU�KLV�SUHGHFHVVRUV��NQHZ�RI�WKLV�SDWWHUQ�

RI�H[FHVVLYH�IRUFH�DQG�DOORZHG�LW�WR�FRQWLQXH���6PLWK�DQG�KLV�SUHGHFHVVRUV�WRRN�QR�DFWLRQ��

RU�WRRN�LQDGHTXDWH�DFWLRQ��WR�GLVFLSOLQH�WKH�3ROLFH�2IILFHUV�LQYROYHG��

���� %DVHG�RQ�WKH�IRUHJRLQJ��WKH�*UHHQ�%D\�3ROLFH�'HSDUWPHQW�KDV�D�FXVWRP�DQG�

SUDFWLFH�RI�H[FHVVLYH�IRUFH��ZKLFK�ZDV�D�PRYLQJ�IRUFH�EHKLQG�2¶%ULHQ¶V�GHFLVLRQ�WR�VKRRW�

DQG�NLOO�0U��7XEE\�ZKLOH�0U��7XEE\�OD\�KDQGFXIIHG�DQG�XQDUPHG�RQ�WKH�JURXQG���+DG�

2¶%ULHQ�EHOLHYHG�WKDW�KLV�VKRRWLQJ�RI�0U��7XEE\�ZRXOG�EH�GLVFLSOLQHG�RU�VHYHUHO\�

VDQFWLRQHG�E\�WKH�*UHHQ�%D\�3ROLFH�'HSDUWPHQW��KH�ZRXOG�QRW�KDYH�XVHG�OHWKDO�IRUFH�

DJDLQVW�0U��7XEE\��DQ�DUUHVWHH�ZKR�ZDV�O\LQJ�IDFH�GRZQ�RQ�WKH�JURXQG�LQ�KDQGFXIIV�

ZKLOH�HQJDJHG�E\�D�SROLFH�FDQLQH�DQG�ZKRVH�HPSW\�KDQGV�KDG�EHHQ�FOHDUO\�YLVLEOH�

PRPHQWV�EHIRUH���,QVWHDG��DV�D�UHVXOW�RI�WKH�*UHHQ�%D\�3ROLFH�'HSDUWPHQW¶V�FXVWRP�DQG�

SUDFWLFH�RI�XVLQJ�H[FHVVLYH�IRUFH��KH�NQHZ�RU�EHOLHYHG�WKDW�KH�FRXOG�XVH�GHDGO\�IRUFH�DQG�

ODWHU�FODLP�WKDW�LQQRFXRXV�DFWLYLW\�VHHPHG�VXVSLFLRXV�RU�GDQJHURXV����

���� $V�D�UHVXOW�RI�WKH�*UHHQ�%D\�3ROLFH�'HSDUWPHQW¶V�FXVWRP�DQG�SUDFWLFH�RI�

XVLQJ�H[FHVVLYH�IRUFH��0U��7XEE\¶V�HVWDWH�LV�HQWLWOHG�WR�GDPDJHV�LQ�DQ�DPRXQW�WR�EH�

GHWHUPLQHG�DW�WULDO�DQG�3ODLQWLIIV�DUH�HQWLWOHG�WR�LQMXQFWLYH�UHOLHI�WKDW�ZLOO�SUHYHQW�RWKHU�
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LQFLGHQWV�RI�H[FHVVLYH�IRUFH�DW�WKH�%URZQ�&RXQW\�-DLO�RU�E\�*UHHQ�%D\�3ROLFH�2IILFHUV��

VXFK�DV�E\�HQKDQFLQJ�VXSHUYLVLRQ�RI�SROLFH�RIILFHUV�WKURXJK�WKH�XVH�RI�ERG\�FDPHUDV�RU�

RWKHU�PHDQV����

&2817�9²6WDWH�&UHDWHG�'DQJHU²�������

�$JDLQVW�'HIHQGDQWV�=HLJOH���%URZQ�&RXQW\��DQG�*UHHQ�%D\��

���� 3ODLQWLIIV�LQFRUSRUDWH�E\�UHIHUHQFH�DOO�DOOHJDWLRQV�VHW�IRUWK�LQ�SDUDJUDSKV���

WKURXJK����DERYH��DV�LI�IXOO\�VHW�IRUWK�EHORZ����

���� 'HIHQGDQW�=HLJOH��D�3DWURO�/LHXWHQDQW�RI�WKH�%URZQ�&RXQW\�6KHULII¶V�

2IILFH��LV�D�SROLF\�PDNLQJ�RIILFLDO�RI�%URZQ�&RXQW\���=HLJOH�KDG�ILQDO�DXWKRULW\�RYHU�WKH�

DFWLRQV�RI�WKH�ODZ�HQIRUFHPHQW�RIILFHUV�LQ�WKH�VDOO\�SRUW�RQ�WKH�QLJKW�RI�2FWREHU������������

$FFRUGLQJO\��ZKHQ�=HLJOH�RUGHUHG�RIILFHUV�SUHVHQW�LQ�WKH�VDOO\�SRUW�WR�XVH�SRWHQWLDOO\�

OHWKDO�IRUFH�WR�EUHDN�WKH�EDFN�ZLQGRZ�RI�WKH�VTXDG�FDU��KH�ZDV�DQQRXQFLQJ�D�SROLF\�RI�

%URZQ�&RXQW\����

���� /LHXWHQDQW�1DWKDQ�$OOHQ�RI�WKH�*UHHQ�%D\�3ROLFH�'HSDUWPHQW�LV�D�SROLF\�

PDNLQJ�RIILFLDO�RI�WKH�*UHHQ�%D\�3ROLFH�'HSDUWPHQW���:KHQ�D�*UHHQ�%D\�SROLFH�RIILFHU�

GHFLGHG�WR�LQWURGXFH�PDFH�LQWR�WKH�VTXDG�FDU��KH�ZDV�DVVLVWHG�E\�/LHXWHQDQW�=HLJOH�DQG�

/LHXWHQDQW�$OOHQ��ZKR�ZHUH�FUHDWLQJ�SROLFLHV�RI�%URZQ�&RXQW\�DQG�WKH�*UHHQ�%D\�3ROLFH�

'HSDUWPHQW����

���� 'HVSLWH�EHLQJ�DZDUH�RI�WKH�SODQ�WR�EUHDN�WKH�EDFN�ZLQGRZ�DQG�LQWURGXFH�

PDFH�LQWR�WKH�VTXDG�FDU��QHLWKHU�/LHXWHQDQW�$OOHQ�QRU�/LHXWHQDQW�=HLJOH�QRU�DQ\�RWKHU�ODZ�

HQIRUFHPHQW�RIILFHUV�SULY\�WR�WKH�SODQ�VKDUHG�WKDW�SODQ�ZLWK�WKH�RIILFHUV�HVWDEOLVKLQJ�D�

FRQWDLQPHQW�SHULPHWHU�LQ�DQG�DURXQG�WKH�VDOO\�SRUW����
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���� 7KH�GHFLVLRQ�WR�EUHDN�WKH�EDFN�ZLQGRZ�RI�D�YHKLFOH�DQG�VSUD\�PDFH�RQWR�D�

SHUVRQ�LQ�D�FRQILQHG�VSDFH�FUHDWHV�D�IRUHVHHDEOH�ULVN�RI�VHULRXV�W�KDUP²DV�D��UHVXOW�RI�

EHLQJ�VXEMHFWHG�WR�PDFH�LQ�D�FRQILQHG�VSDFH��WKH�SHUVRQ�ZLOO�DWWHPSW�WR�HVFDSH�WKH�

FRQILQHG�VSDFH���$V�D�UHVXOW�RI�DWWHPSWLQJ�WR�HVFDSH��WKH�SHUVRQ�ZLOO�OLNHO\�EH�VXEMHFWHG�WR�

WKH�XVH�RI�IRUFH�E\�ODZ�HQIRUFHPHQW����

���� 7KLV�ULVN�RI�VHULRXV�KDUP�ZDV�IXUWKHU�LQFUHDVHG�E\�WKH�GHFLVLRQ�RI�RIILFHUV�

QRW�WR�VKDUH�WKH�SODQ�WR�FUHDWH�DQ�HVFDSH�URXWH�DQG�IRUFH�0U��7XEE\�IURP�WKH�YHKLFOH���

2IILFHUV�HVWDEOLVKLQJ�D�SHULPHWHU�GLG�QRW�NQRZ�0U��7XEE\�ZRXOG�H[LW�WKH�YHKLFOH��DQG�

WKHUHIRUH�LPPHGLDWHO\�UHVRUWHG�WR�IRUFH�RQFH�KH�GLG�H[LW�WKH�YHKLFOH�����

���� =HLJOH¶V��%URZQ�&RXQW\��DQG�*UHHQ�%D\¶V�FXOSDELOLW\�LQ�PDNLQJ�WKLV�

GHFLVLRQ�LV�UHFNOHVV�DQG�VKRFNV�WKH�FRQVFLHQFH���7KH�EDFN�GRRUV�RI�VTXDG�FDUV�FDQQRW�EH�

RSHQHG�IURP�WKH�LQVLGH���7KHUHIRUH��ZKHQ�3ROLFH�2IILFHUV�PDFHG�0U��7XEE\��KH�KDG�QR�

UHDVRQDEOH�PHDQV�RI�HVFDSH�RU�VXUUHQGHU���6SUD\LQJ�PDFH�RQWR�D�SHUVRQ�LQ�D�FRQILQHG�

VSDFH�ZLWK�QR�UHDVRQDEOH�PHDQV�RI�HVFDSH�RU�VXUUHQGHU�LV�WDQWDPRXQW�WR�WRUWXUH���

$FFHSWHG�ODZ�HQIRUFHPHQW�SUDFWLFHV�ZRXOG�FDOO�IRU�GH�HVFDODWLRQ²XVH�RI�D�QHJRWLDWRU��

ZDLWLQJ�IRU�WKH�VXVSHFW�WR�EHFRPH�FDOP��REWDLQLQJ�YLVXDO�FRQWDFW�ZLWK�WKH�VXVSHFW�WKURXJK�

OHVV�WKDQ�OHWKDO�PHDQV��HWF����

���� :KHQ�WKH�UHDU�ZLQGRZ�RI�WKH�VTXDG�FDU�ZDV�EURNHQ��0U��7XEE\�EHJDQ�

FDOOLQJ�IRU�KHOS���+LV�FDOOV�IRU�KHOS�ZHUH�QRW�KHHGHG��DQG�QR�GLDORJ�RU�QHJRWLDWLRQ�ZLWK�

0U��7XEE\�ZDV�XQGHUWDNHQ���,QVWHDG��*UHHQ�%D\�3ROLFH�2IILFHU�(ULF�$OOHQ�PDGH�WKH�

GHFLVLRQ�WR�LQWURGXFH�PDFH�LQWR�WKH�VTXDG�FDU�ZLWK�DVVLVWDQFH�IURP�=HLJOH�DQG�*UHHQ�%D\�

/LHXWHQDQW�1DWKDQ�$OOHQ���
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���� $V�D�UHVXOW�RI�VSUD\LQJ�PDFH�RQ�0U��7XEE\�LQ�D�FRQILQHG�VSDFH��0U��7XEE\�

H[LWHG�WKH�FDU�WKURXJK�WKH�RQO\�SRVVLEOH�PHDQV�RI�HVFDSH�RU�VXUUHQGHU��WKH�EURNHQ�UHDU�

ZLQGRZ���+LV�GHFLVLRQ�WR�H[LW�WKH�FDU�WKURXJK�D�EURNHQ�ZLQGRZ�PDGH�0U��7XEE\�PRUH�

YXOQHUDEOH�WR�XVH�RI�IRUFH��DQG�LQ�IDFW�VHYHUDO�IRUPV�RI�IRUFH�ZHUH�GHSOR\HG�DJDLQVW�KLP�

DOPRVW�VLPXOWDQHRXVO\���+H�ZDV�VKRW�ZLWK�D�EHDQ�EDJ�JXQ�DQG�HQJDJHG�E\�D�SROLFH�FDQLQH���

+LV�DWWHPSW�WR�IOHH�DOVR�FRQWULEXWHG�WR�2¶%ULHQ¶V�GHFLVLRQ�WR�XVH�GHDGO\�IRUFH�DJDLQVW�0U��

7XEE\���$FFRUGLQJO\��WKH�RIILFHUV¶�GHFLVLRQ�WR�EUHDN�WKH�ZLQGRZ�DQG�LQWURGXFH�PDFH�

SUR[LPDWHO\�FDXVHG�0U��7XEE\¶V�GHDWK��ERGLO\�LQMXU\��DQG�SDLQ�DQG�VXIIHULQJ���

���� $V�D�UHVXOW�RI�=HLJOH��%URZQ�&RXQW\¶V��DQG�*UHHQ�%D\¶V�FUHDWLRQ�RI�GDQJHU��

UHVXOWLQJ�LQ�2¶%ULHQ¶V�XVH�RI�GHDGO\�IRUFH��0U��7XEE\¶V�HVWDWH�LV�HQWLWOHG�WR�GDPDJHV�LQ�DQ�

DPRXQW�WR�EH�GHWHUPLQHG�DW�WULDO�DQG�3ODLQWLIIV�DUH�HQWLWOHG�WR�LQMXQFWLYH�UHOLHI�WKDW�ZLOO�

SUHYHQW�RWKHU�LQFLGHQWV�RI�VWDWH�FUHDWHG�GDQJHU�E\�*UHHQ�%D\�RIILFHUV��%URZQ�&RXQW\�

RIILFHUV��RU�DW�WKH�%URZQ�&RXQW\�-DLO����

�

�

�

&2817�9,²%DWWHU\�

�$JDLQVW�'HIHQGDQW�2¶%ULHQ��

���� 3ODLQWLIIV�LQFRUSRUDWH�E\�UHIHUHQFH�DOO�DOOHJDWLRQV�VHW�IRUWK�LQ�SDUDJUDSKV���

WKURXJK����DERYH��DV�LI�IXOO\�VHW�IRUWK�EHORZ����
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���� 2¶%ULHQ¶V�VKRRWLQJ�RI�0U��7XEE\��ZKLOH�KH�OD\�XQDUPHG�IDFH�GRZQ�RQ�WKH�

JURXQG�LQ�KDQGFXIIV�DQG�HQJDJHG�E\�D�SROLFH�FDQLQH��FRQVWLWXWHG�DQ�XQODZIXO�XVH�RI�IRUFH�

RU�YLROHQFH�XSRQ�0U��7XEE\��

���� 2¶%ULHQ�LQWHQWLRQDOO\�GLUHFWHG�KLV�VKRWV�WRZDUG�0U��7XEE\��

���� 7KH�VKRWV�ILUHG�DW�0U��7XEE\�FDXVHG�ERGLO\�LQMXU\��SDLQ�DQG�VXIIHULQJ��DQG�

GHDWK��

���� $V�D�UHVXOW�RI�2¶%ULHQ¶V�EDWWHU\��0U��7XEE\¶V�HVWDWH�LV�HQWLWOHG�WR�GDPDJHV�

LQ�DQ�DPRXQW�WR�EH�GHWHUPLQHG�DW�WULDO�DQG�3ODLQWLIIV�DUH�HQWLWOHG�WR�LQMXQFWLYH�UHOLHI�WKDW�

ZLOO�SUHYHQW�RWKHU�LQFLGHQWV�RI�EDWWHU\�DW�WKH�%URZQ�&RXQW\�-DLO�RU�E\�*UHHQ�%D\�3ROLFH�

2IILFHUV����

&2817�9,,²1HJOLJHQFH�

�$JDLQVW�'HIHQGDQWV�2¶%ULHQ��&LW\�RI�*UHHQ�%D\��DQG�%URZQ�&RXQW\��

���� 3ODLQWLIIV�LQFRUSRUDWH�E\�UHIHUHQFH�DOO�DOOHJDWLRQV�VHW�IRUWK�LQ�SDUDJUDSKV���

WKURXJK����DERYH��DV�LI�IXOO\�VHW�IRUWK�EHORZ����

���� $IWHU�DUUHVWLQJ�0U��7XEE\��2¶%ULHQ�RZHG�0U��7XEE\�D�GXW\�WR�XVH�

UHDVRQDEOH�DQG�RUGLQDU\�FDUH�WR�SURWHFW�0U��7XEE\¶V�OLIH�DQG�KHDOWK����

���� 2¶%ULHQ�EUHDFKHG�WKDW�GXW\�E\�VKRRWLQJ�0U��7XEE\�PXOWLSOH�WLPHV��

LQFOXGLQJ�LQ�WKH�KHDG��ZKLOH�0U��7XEE\�ZDV�XQDUPHG��LQ�KDQGFXIIV��IDFH�GRZQ��DQG�

UHVWUDLQHG�E\�D�SROLFH�FDQLQH���1R�UHDVRQDEOH�ODZ�HQIRUFHPHQW�RIILFHU�ZRXOG�KDYH�VKRW�

0U��7XEE\�LQ�WKH�FLUFXPVWDQFHV����2¶%ULHQ�NQHZ�0U��7XEE\�ZDV�XQDUPHG���+H�REVHUYHG�

WKH�VHDUFK�LQFLGHQW�WR�DUUHVW�RI�0U��7XEE\�E\�2IILFHU�:HUQHFNH���2IILFHU�:HUQHFNH�

WKRURXJKO\�VHDUFKHG�0U��7XEE\�LQ�DFFRUGDQFH�ZLWK�*UHHQ�%D\�3ROLFH�'HSDUWPHQW�
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SROLFLHV��DQG�FRQFOXVLYHO\�GHWHUPLQHG�WKDW�7XEE\�GLG�QRW�KDYH�D�ZHDSRQ���0RUHRYHU��DW�

WKH�WLPH�KH�ZDV�VKRW��7XEE\�ZDV�O\LQJ�IDFH�GRZQ��RQ�WKH�JURXQG��DQG�ZDV�HQJDJHG�E\�D�

SROLFH�FDQLQH����

���� $V�D�UHVXOW�RI�2¶%ULHQ¶V�EUHDFK�RI�GXW\��2¶%ULHQ�LQIOLFWHG�ERGLO\�LQMXU\��

SDLQ�DQG�VXIIHULQJ��DQG�GHDWK�RQ�0U��7XEE\����

���� 2¶%ULHQ�VKRW�0U��7XEE\�ZKLOH�DFWLQJ�ZLWKLQ�KLV�VFRSH�RI�HPSOR\PHQW�DV�D�

3ROLFH�2IILFHU�ZLWK�WKH�*UHHQ�%D\�3ROLFH�'HSDUWPHQW�DQG�RU�ZLWKLQ�WKH�VFRSH�RI�KLV�

HPSOR\PHQW�DV�D�3ROLFH�2IILFHU�DW�WKH�UHTXHVW�RI�%URZQ�&RXQW\�ZLWKLQ�%URZQ�&RXQW\¶V�

MXULVGLFWLRQ�SXUVXDQW�WR�:LV��6WDW���������������

���� $V�D�UHVXOW�RI�2¶%ULHQ¶V�QHJOLJHQFH��0U��7XEE\¶V�HVWDWH�LV�HQWLWOHG�WR�

GDPDJHV�LQ�DQ�DPRXQW�WR�EH�GHWHUPLQHG�DW�WULDO�DQG�3ODLQWLIIV�DUH�HQWLWOHG�WR�LQMXQFWLYH�

UHOLHI�WKDW�ZLOO�SUHYHQW�RWKHU�LQFLGHQWV�RI�H[FHVVLYH�IRUFH�DW�WKH�%URZQ�&RXQW\�-DLO�RU�E\�

*UHHQ�%D\�3ROLFH�2IILFHUV���

&2817�9,,,²1HJOLJHQFH�

�$JDLQVW�'HIHQGDQWV�=HLJOH��%URZQ�&RXQW\��DQG�*UHHQ�%D\��

���� 3ODLQWLIIV�LQFRUSRUDWH�E\�UHIHUHQFH�DOO�DOOHJDWLRQV�VHW�IRUWK�LQ�SDUDJUDSKV���

WKURXJK����DERYH��DV�LI�IXOO\�VHW�IRUWK�EHORZ����

���� $V�WKH�3DWURO�/LHXWHQDQW�LQ�FKDUJH�RI�WKH�VDOO\�SRUW��=HLJOH�RZHG�0U��7XEE\�

D�GXW\�WR�XVH�UHDVRQDEOH�DQG�RUGLQDU\�FDUH�WR�SURWHFW�0U��7XEE\¶V�OLIH�DQG�KHDOWK���$V�D�

UHVXOW�RI�0U��7XEE\¶V�DUUHVW�E\�*UHHQ�%D\�3ROLFH�2IILFHUV��*UHHQ�%D\�DOVR�RZHG�0U��

7XEE\�D�GXW\�WR�XVH�UHDVRQDEOH�DQG�RUGLQDU\�FDUH�WR�SURWHFW�0U��7XEE\¶V�OLIH�DQG�KHDOWK����
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���� =HLJOH�DQG�*UHHQ�%D\�EUHDFKHG�WKLV�GXW\�ZKHQ�RIILFHUV�SUHVHQW�LQ�WKH�VDOO\�

SRUW�XVHG�SRWHQWLDOO\�OHWKDO�IRUFH�WR�EUHDN�WKH�EDFN�ZLQGRZ�RI�WKH�VTXDG�FDU�DQG�PDFHG�

0U��7XEE\�LQ�D�FRQILQHG�VSDFH��ZLWKRXW�VKDULQJ�WKH�SODQ�WR�GR�VR�ZLWK�RWKHU�RIILFHUV�DQG�

ZLWKRXW�KHHGLQJ�KLV�FDOOV�IRU�KHOS���$FFHSWHG�ODZ�HQIRUFHPHQW�VWDQGDUGV�ZRXOG�KDYH�

FDOOHG�IRU�RIILFHUV�WR�HQJDJH�D�SURIHVVLRQDO�QHJRWLDWRU��DQG�RU�XVH�OHVV�WKDQ�OHWKDO�PHDQV�

WR�REWDLQ�YLVXDO�FRQWDFW�RI�0U��7XEE\�DQG�ZDLW�IRU�WKH�VLWXDWLRQ�WR�GH�HVFDODWH��

SDUWLFXODUO\�DIWHU�0U��7XEE\�FDOOHG�IRU�KHOS�ZKHQ�WKH�UHDU�ZLQGRZ�RI�WKH�VTXDG�ZDV�

EUHDFKHG���$FFHSWHG�ODZ�HQIRUFHPHQW�VWDQGDUGV�ZRXOG�KDYH�DOVR�FDOOHG�IRU�WKH�SODQ�WR�EH�

VKDUHG�ZLWK�RWKHU�RIILFHUV�RQ�WKH�VFHQH��

���� $V�D�UHVXOW�RI�EHLQJ�HVFDODWLQJ�WKH�VLWXDWLRQ��L�H���VSUD\LQJ�PDFH�RQ�0U��

7XEE\�LQ�D�FRQILQHG�VSDFH�ZLWK�QR�UHDVRQDEOH�PHDQV�RI�HVFDSH�RU�VXUUHQGHU��DQG�LJQRULQJ�

KLV�FDOOV�IRU�KHOS��0U��7XEE\�EHFDPH�DJLWDWHG�DQG�H[LWHG�WKH�YHKLFOH�WKURXJK�D�EURNHQ�

UHDU�ZLQGRZ���+LV�DJLWDWHG�VWDWH��DFW�RI�HVFDSLQJ�WKURXJK�WKH�UHDU�ZLQGRZ��DQG�ODFN�RI�

FRPPXQLFDWLRQ�RI�WKH�SODQ�WR�IRUFH�KLP�RXW�RI�WKDW�VDPH�ZLQGRZ��FRQWULEXWHG�WR�

2¶%ULHQ¶V�GHFLVLRQ�WR�XVH�GHDGO\�IRUFH�DJDLQVW�0U��7XEE\��DQG�DFFRUGLQJO\��=HLJOH¶V�DQG�

*UHHQ�%D\¶V�QHJOLJHQFH�SUR[LPDWHO\�FDXVHG�0U��7XEE\¶V�GHDWK��ERGLO\�LQMXU\��DQG�SDLQ�

DQG�VXIIHULQJ���

���� =HLJOH�PDGH�WKH�GHFLVLRQ�WR�EUHDN�WKH�FDU�ZLQGRZ�DQG�LQWURGXFH�PDFH�LQWR�

D�FRQILGHG�VSDFH�ZKLOH�DFWLQJ�ZLWKLQ�KLV�VFRSH�RI�HPSOR\PHQW�DV�D�3DWURO�/LHXWHQDQW�ZLWK�

WKH�%URZQ�&RXQW\�6KHULII¶V�2IILFH����

���� $V�D�UHVXOW�RI�=HLJOH¶V�DQG�*UHHQ�%D\¶V�QHJOLJHQFH��0U��7XEE\¶V�HVWDWH�LV�

HQWLWOHG�WR�GDPDJHV�LQ�DQ�DPRXQW�WR�EH�GHWHUPLQHG�DW�WULDO�DQG�3ODLQWLIIV�DUH�HQWLWOHG�WR�
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LQMXQFWLYH�UHOLHI�WKDW�ZLOO�SUHYHQW�RWKHU�LQFLGHQWV�RI�QHJOLJHQFH�DW�WKH�%URZQ�&RXQW\�-DLO�

RU�E\�%URZQ�&RXQW\�RIILFHUV����

�

�

&2817�,;²'LUHFW�$FWLRQ²:LV��6WDW�����������

�$JDLQVW�&LW\�RI�*UHHQ�%D\��

���� 3ODLQWLIIV�LQFRUSRUDWH�E\�UHIHUHQFH�DOO�DOOHJDWLRQV�VHW�IRUWK�LQ�SDUDJUDSKV���

WKURXJK����DERYH��DV�LI�IXOO\�VHW�EHORZ���

���� 7KH�&LW\�LV�UHVSRQVLEOH�DQG�OLDEOH�XQGHU�:LV��6WDW�����������WR�SD\�DQ\�

MXGJPHQW�IRU�GDPDJHV�DQG�FRVWV�HQWHUHG�DJDLQVW�'HIHQGDQW�2¶%ULHQ�DQG�WKRVH�'HIHQGDQW�

-RKQ�'RH�RIILFHUV�HPSOR\HG�E\�WKH�*UHHQ�%D\�3ROLFH�'HSDUWPHQW��EHFDXVH�WKHLU�DFWV�DW�

LVVXH�UHVXOWLQJ�LQ�WKH�GHDWK�RI�0U��7XEE\�ZHUH�GRQH�ZLWKLQ�WKH�VFRSH�RI�WKHLU�HPSOR\PHQW�

DV�&LW\�SROLFH�RIILFHUV�ZKLOH�FDUU\LQJ�RXW�WKHLU�GXWLHV�DV�RIILFHUV�DQG�HPSOR\HHV�RI�WKH�

&LW\����

&2817�;²'LUHFW�$FWLRQ²:LV��6WDW�����������

�$JDLQVW�%URZQ�&RXQW\��

���� 3ODLQWLII�LQFRUSRUDWHV�E\�UHIHUHQFH�DOO�DOOHJDWLRQV�VHW�IRUWK�LQ�SDUDJUDSKV���

WKURXJK����DERYH��DV�LI�IXOO\�VHW�EHORZ���

���� %URZQ�&RXQW\�LV�UHVSRQVLEOH�DQG�OLDEOH�XQGHU�:LV��6WDW�����������WR�SD\�

DQ\�MXGJPHQW�IRU�GDPDJHV�DQG�FRVWV�HQWHUHG�DJDLQVW�'HIHQGDQWV�0OH]LYD��:LQLVWHUIHU��

=HLJOH��'HUQEDFK��DQG�WKRVH�-RKQ�'RH�VKHULII�GHSXWLHV�HPSOR\HG�E\�%URZQ�&RXQW\��

EHFDXVH�WKHLU�DFWV�DW�LVVXH�UHVXOWLQJ�LQ�WKH�GHDWK�RI�0U��7XEE\�ZHUH�GRQH�ZLWKLQ�WKH�VFRSH�
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RI�WKHLU�HPSOR\PHQW�DV�&RXQW\�GHSXWLHV�ZKLOH�FDUU\LQJ�RXW�WKHLU�GXWLHV�DV�HPSOR\HHV�RI�

%URZQ�&RXQW\�����

���� %URZQ�&RXQW\�LV�UHVSRQVLEOH�XQGHU�:LV��6WDW�����������WR�SD\�DQ\�

MXGJPHQW�IRU�GDPDJHV�DQG�FRVWV�HQWHUHG�DJDLQVW�2¶%ULHQ�WR�WKH�H[WHQW�2¶%ULHQ�ZDV�DFWLQJ�

DV�D�ODZ�HQIRUFHPHQW�RIILFHU�ZLWKLQ�%URZQ�&RXQW\¶V�MXULVGLFWLRQ�DW�%URZQ�&RXQW\¶V�

UHTXHVW�SXUVXDQW�WR�:LV��6WDW������������

5(/,()�5(48(67('�

:KHUHIRUH�WKH�3ODLQWLIIV�VXH�IRU�UHOLHI�DV�IURP�WKH�'HIHQGDQWV��MRLQWO\�DQG�
VHYHUDOO\��DV�IROORZV���

�
$��$FWXDO�PRQHWDU\�GDPDJHV�LQ�DQ�DPRXQW�GHWHUPLQHG�E\�D�MXU\�IRU�HDFK�RI�

SODLQWLIIV¶�FDXVHV�RI�DFWLRQ���
%�� 7KH�DZDUG�RI�SXQLWLYH�GDPDJHV�LQ�DQ�DPRXQW�WR�EH�GHWHUPLQHG�E\�D�

MXU\���
&�� 7KH�DZDUG�RI�UHDVRQDEOH�DWWRUQH\V¶�IHHV��FRVWV��DQG�GLVEXUVHPHQWV�RI�

WKLV�DFWLRQ����
'�� ,QMXQFWLYH�UHOLHI�UHTXLULQJ�WKH�&LW\�RI�*UHHQ�%D\�DQG�%URZQ�&RXQW\�WR�

DGRSW�SROLFLHV�UHJDUGLQJ�WKH�XVH�RI�IRUFH�WR�SURKLELW�WKH�XVH�RI�OHWKDO�
IRUFH�DJDLQVW�DQ\RQH�ZKR�LV�LQ�FXVWRG\�DQG�UHVWUDLQHG���

(�� ,QMXQFWLYH�UHOLHI�UHTXLULQJ�WKH�&LW\�RI�*UHHQ�%D\�DQG�%URZQ�&RXQW\�WR�
DGRSW�SROLFLHV�UHJDUGLQJ�WKH�XVH�RI�IRUFH��RU�DOWHUQDWLYHV�WR�IRUFH��WR�
UHPRYH�QRQ�FRPSOLDQW�LQGLYLGXDOV�IURP�VTXDG�FDUV���

)�� ,QMXQFWLYH�UHOLHI�UHTXLULQJ�WKH�&LW\�RI�*UHHQ�%D\�DQG�%URZQ�&RXQW\�WR�
FRQGXFW�WUDLQLQJ�IRU�DOO�ODZ�HQIRUFHPHQW�RIILFHUV�DQG�FRUUHFWLRQDO�VWDII�
RQ�WKH�DSSURSULDWH�XVH�RI�IRUFH���

*�� ,QMXQFWLYH�UHOLHI�UHTXLULQJ�*UHHQ�%D\�WR�LQVWDOO��RSHUDWH��DQG�PDLQWDLQ�
DSSURSULDWLRQ�DXGLR�YLVXDO�UHFRUGLQJ�HTXLSPHQW�WR�FDSWXUH�DQG�SUHVHUYH�
D�UHFRUG�RI�DQ\�XVH�RI�IRUFH�E\�SROLFH�RIILFHUV���

+��6XFK�RWKHU�DQG�IXUWKHU�UHOLHI�DV�WKLV�&RXUW�GHHPV�MXVW�DQG�SURSHU���
�

'(0$1'�)25�-85<�75,$/�

� 3XUVXDQW�WR�5XOH����RI�WKH�)HGHUDO�5XOHV�RI�&LYLO�3URFHGXUH��3ODLQWLII�GHPDQGV�

WULDO�E\�MXU\�LQ�WKLV�DFWLRQ�RI�DOO�LVVXHV�VR�WULDEOH���
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'DWHG���)HEUXDU\�BB�������

%\��/s/ Forrest Tahdooahnippah��BBBBBBB� �
6NLS�'XURFKHU��:,�%DU����������
GXURFKHU�VNLS#GRUVH\�FRP�
)RUUHVW�7DKGRRDKQLSSDK��01�%DU�
���������
IRUUHVW#GRUVH\�FRP�
�

'256(<�	�:+,71(<�//3�
6XLWH����������6RXWK�6L[WK�6WUHHW�
0LQQHDSROLV��01������������
7HOHSKRQH������������������
)DFVLPLOH������������������
�
'DYLG�5��$UPVWURQJ��:,�%DU����������
GDYLG�DUPVWURQJ�#JPDLO�FRP�
�����:HVWFKHVWHU�'U��
0DQDVVDV��9$�������

Attorneys for Plaintiffs�
�

� �
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&(57,),&$7(�2)�6(59,&(�
�

,�+(5(%<�&(57,)<� WKDW� RQ� WKH� BBWK� GD\� RI� )HEUXDU\�� ������ ,� VHUYHG� WKH� IRUHJRLQJ�
7+,5'�$0(1'('�&203/$,17�YLD�WKH�&RXUW¶V�&0�(&)�V\VWHP��FDXVLQJ�'HIHQGDQWV�WR�EH�
VHUYHG�HOHFWURQLFDOO\��
�
�

���/s/ Forrest Tahdooahnippah 
)RUUHVW�7DKGRRDKQLSSDK�

�
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