
 

 

IN UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF WISCONSIN 

 
_____________________________ 
 

 

Susan Doxtator, Arlie Doxtator, and 
Sarah Wunderlich, as Special 
Administrators of the Estate of Jonathon 
C. Tubby, 

Plaintiffs,  

vs. 

Erik O’Brien, Andrew Smith, Todd J. 
Delain, Heidi Michel, City of Green 
Bay, Brown County, Joseph P. Mleziva, 
Nathan K. Winisterfer, Thomas Zeigle, 
and John Does 1-5, 

Defendants. 

Case No. 1:19-cv-00137-WCG 

PLAINTIFFS’ MEMORANDUM OF 
LAW IN SUPPORT OF THEIR 

MOTION FOR LEAVE TO FILE A 
THIRD AMENDED COMPLAINT  

_____________________________  
 

 Plaintiffs Susan Doxtator, Arlie Doxtator, and Sarah Wunderlich (collectively 

“Plaintiffs”), in their capacities as the special administrators of the Estate of Jonathon C. 

Tubby, submit this memorandum of law in support of their Motion for Leave to File a 

Third Amended Complaint. 

INTRODUCTION 

 This action seeks to hold the Defendants responsible for the death of Jonathon 

Tubby (“Mr. Tubby”), who was shot multiple times by a Green Bay police officer, while 

unarmed, in handcuffs, face-down, and restrained by a police canine inside the “sally 

port” of the Brown County Jail.  Plaintiffs ask for leave to amend their complaint in light 

Case 1:19-cv-00137-WCG   Filed 02/27/20   Page 1 of 14   Document 79



 

2 
 

of recent discovery.  In particular, Plaintiffs seek to add a “state created danger” claim 

against Defendant City of Green Bay (“Green Bay”).   

Good cause exists because Plaintiffs only recently learned of Green Bay’s 

participation in the creation of a danger to Mr. Tubby during discovery.  A state created 

danger claim was previously pled against Defendants Brown County and Thomas Zeigle 

(a Brown County Sherriff’s Lieutenant) due to their reckless plan to force Mr. Tubby 

from a secured police squad by creating an escape route and then introducing mace into 

the vehicle (Mr. Tubby was then shot after fleeing the vehicle).  Discovery has shown, 

however, that Green Bay officers also contributed to the state created danger to Mr. 

Tubby by participating in this plan and also by failing to share this plan with officers on 

scene (such as Defendant Erik O’Brien, who shot Mr. Tubby).  Accordingly, Plaintiffs 

seek to add allegations concerning Green Bay’s contribution to the state created danger.  

Plaintiffs also seek to make a variety of other amendments to conform the complaint to 

facts learned in discovery, including withdrawing several claims.   

Defendants oppose the amendments on the grounds of futility—asserting that a 

state created danger claim cannot be premised on a danger from a state (as opposed to 

private actor) and that Plaintiffs could not seek injunctive relief.  However, neither of 

these issues is new, and therefore not a proper basis to oppose an amendment.  Moreover, 

Defendants’ assertion that a state created danger claim must be premised on danger from 

a private actor is without any support in the case law, and an injunctive relief claim is 

proper under the public interest exception to mootness.  For these reasons, and the others 

discussed below, Plaintiffs respectfully request the Court grant it leave to file the Third 
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Amended Complaint attached hereto as Exhibit A, a redline of which is attached as 

Exhibit B.   

RELEVANT BACKGROUND 

Plaintiffs initiated this action by filing a Complaint with this Court on January 24, 

2019, asserting claims for unconstitutional use of force, failure to intervene, failure to 

supervise, and direct action indemnity claims.  ECF No. 1 ¶¶ 23-50.  After receiving 

materials from the Brown County District Attorney’s Office regarding the criminal 

investigation of the shooting, Plaintiffs learned the identities of several defendants that 

had been sued as “John Does.”  Accordingly, on March 5, 2019, Plaintiffs filed an 

Amended Complaint that named these defendants.  ECF No. 22. 

On August 29, 2019, Plaintiffs filed a Second Amended Complaint.  ECF No. 66.  

The primary amendment that Plaintiffs made in that complaint was to add Wisconsin 

state law claims that were previously barred by the notice requirements of Wis. Stat. 

§ 893.80.  See ECF No. 66 ¶¶ 2, 77-93.  Plaintiffs also added a claim for “state-created 

danger” against Brown County and a Brown County Sherriff’s Lieutenant, Defendant 

Thomas Zeigle.  ECF No. 66 ¶¶ 71-76.  Plaintiffs added this claim based on discovery 

materials that showed that Defendant Zeigle, as a policy maker for Brown County, had 

developed the reckless plan to create an escape route for Tubby and then force Tubby 

from a secure police vehicle using mace, which contributed to the subsequent use of force 

against him.  Id.  The deadline for amendments to the pleadings then passed on 

September 1, 2019.   
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Since September 1, 2019, however, Plaintiffs have learned additional facts that 

warrant amendment of the Complaint.  Before and after September 1, 2019, Plaintiffs 

diligently pursued discovery, including serving multiple requests for documents, 

interrogatories, and depositions.  In January 2020, Plaintiffs took the depositions of three 

Green Bay Police Officers:  Lieutenant Thomas Zeigle, Lieutenant Nathan Allen, and 

Officer Eric Allen.  During these depositions these officers testified that, rather than 

Green Bay police officer simply executing a plan to force Mr. Tubby from the police 

vehicle, as ordered by Brown County Lieutenant Zeigle, as is currently pled in the 

Complaint, Green Bay police officers participated in the creation of the plan by deciding 

when to use mace to force Mr. Tubby from the vehicle.  Declaration of Forrest 

Tahdooahnippah (“Tahdooahnippah Decl.”) ¶¶ 2-3, Ex. 1, Deposition of Officer Allen 

(Officer Allen Dep.”) 73:21-74:21 (testifying that the use of mace was not planned ahead 

of time), Ex. 2, Deposition of Lieutenant Allen (“Lt. Allen Dep.”) 90:9-22 (testifying that 

he handed the mace up to the officer for use).  Plaintiffs also learned during these 

depositions (as well as in a deposition in December 2019) that, contributing to the 

recklessness of law enforcements actions, was the decision by both Brown County and 

Green Bay officers not to share their plan to force Mr. Tubby from the vehicle with 

Defendant O’Brien or other officers on scene.  Lt. Allen Dep. 77:21-78:5; 

Tahdooahnippah Decl. ¶ 4, Ex. 3, Deposition of Lieutenant Zeigle (“Lt. Zeigle Dep.”) 

66:4-71:21.  During the deposition of Officer Allen, Officer Allen further discussed an 

incident with similar facts to the current case—the shooting of an unarmed citizen by 

Green Bay police.  Officer Allen Dep.  126:10-128:10. 
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Based on these revelations, Plaintiffs seek to amend their Complaint to assert 

claims against the City of Green Bay for violations of 42 U.S.C. § 1983 under a theory of 

state created danger, and for negligence.  See Exhibit A ¶¶ 62-71, 83-88.  The Third 

Amended Complaint adds details obtained during these depositions regarding the 

Defendants conduct, including that Lieutenants Zeigle and Allen “decided to introduce 

mace into the squad car,” and that they failed to share this plan with the officers 

establishing a containment perimeter.  Exhibit A ¶¶ 64-65.  Based on this same 

deposition testimony, the proposed Third Amended Complaint also removes the former 

Count IV – Failure to Supervise under Section 1983, and removes Defendants Zeigle and 

Dernbach from Count II – Failure to Intervene under Section 1983.  Exhibit A ¶¶ 33-42.  

The Third Amended Complaint also adds additional details to support its claim in 

proposed Count IV – Excessive Force in violation of Section 1983 against Green Bay, 

specifically information concerning a similar incident in which Green Bay officers shot 

and killed against an unarmed individual, while he was exiting a vehicle.  Exhibit A ¶ 56.  

Finally, the Third Amended Complaint amends its requested relief, eliminating a prior 

request that Brown County “install, operate, and maintain appropriate visual recording 

equipment to capture and preserve a record of any events occurring on jail property.”  

Exhibit A, Relief Requested. 

ARGUMENT 

This Court should grant Plaintiffs’ Motion as newly discovered evidence provides 

good cause for leave to file the Third Amended Complaint.  Where a party seeks to 

amend the pleadings after the deadline established in the court’s scheduling order has 
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passed, courts first examine whether the party has established good cause for the delay 

under Rule 16 before analyzing the proposed amendment under the liberal standard of 

Rule 15(a)(2).  Alioto v. Town of Lisbon, 651 F.3d 715, 719 (7th Cir. 2011).  In this case, 

the Court’s scheduling order set September 1, 2019 as the deadline for amendments to the 

pleadings.  ECF No. 61 ¶ 2.  As plaintiffs have good cause to modify the scheduling 

order, this Court should grant Plaintiffs’ motion. 

I. PLAINTIFFS HAVE SHOWN GOOD CAUSE FOR LEAVE TO AMEND 

Plaintiffs’ discovery of new evidence supporting their claims establishes good 

cause to amend their complaint following the deadline set forth in the scheduling order.  

“To amend a pleading after the expiration of the trial court’s Scheduling Order deadline 

to amend pleadings, the moving party must show ‘good cause.’”  Trustmark Ins. Co. v. 

Gen. & Cologne Life Re of Am., 424 F.3d 542, 553 (7th Cir. 2005).  The primary concern 

of courts assessing whether a party has good cause to amend is whether that party has 

exercised “diligence” in seeking amendment.  Id.  Courts in this Circuit have found that a 

party has acted diligently in seeking to amend a complaint where they have sought leave 

approximately a month following a deposition that formed the basis for the amended 

pleading.  See Vettel v. Bassett Trucking LLC, No. 1:17-CV-400-PRC, 2018 U.S. Dist. 

LEXIS 52961, at *4 (N.D. Ind. Mar. 29, 2018); see also Eads v. Prudential Ins. Co. of 

Am., No. 1:13-cv-01209-TWP-MJD, 2014 U.S. Dist. LEXIS 94305, at *5 (S.D. Ind. July 

11, 2014) (granting leave to amend, where the plaintiff brought the motion a month after 

learning the information forming the basis for the amendment, and more than five months 

after the deadline to amend). 
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Here, Plaintiffs notified Defendants of their intent to seek leave to amend 

approximately one month after depositions revealed new information about the actions of 

Green Bay police officers, and only a matter days after serving an expert report 

discussing the importance of this new information.  Tahdooahnippah Decl. ¶ 5.  The 

proposed amendments to the Complaint are based on new factual information that 

Plaintiffs learned during the depositions of Green Bay Police Officers Allen, Lieutenant 

Allen, and Lieutenant Zeigle, which took place on January 9 and 10, 2020.  

Tahdooahnippah Decl. ¶ 2-4.  Moreover, the true significance of this testimony as it 

concerns these officers’ deviation from accepted police practices was only known to 

Plaintiffs after consulting with their expert, who served his report on January 31, 2020.  

Tahdooahnippah Decl. ¶ 5. During those depositions, these officers testified that, rather 

than simply executing a plan prepared by Brown County as the Complaint initially 

alleged, these officers actively participated in the preparation of the plan, as well as its 

execution.  For example, Lt. Zeigle testified that he sought out and provided officer Allen 

a large canister of mace to spray at Jonathan Tubby in the back of the police car.  Lt. 

Zeigle Dep. at 73:23-74:25.  In addition, Green Bay Police Officer Eric Allen testified 

during his deposition that he made the decision to introduce mace into the squad car with 

assistance from Zeigle and Allen.  Officer Allen Dep. at 73:21-74:21.   

As Plaintiffs learned new information during recent depositions, they acted swiftly 

to incorporate that information in their Complaint.  After notifying Defendants of their 

intent to amend their Complaint on February, Plaintiffs did not receive a response from 

the Green Bay Defendants regarding their opposition to this motion until February 20, 
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2020.  Tahdooahnippah Decl. Ex. 7.  This motion followed shortly thereafter.  Therefore, 

Plaintiffs acted diligently and have shown good cause to modify the scheduling order to 

allow Plaintiffs to file a Third Amended Complaint. 

II. THE FEDERAL RULES’ LIBERAL STANDARD FOR GRANTING 
LEAVE TO FILE AMENDED PLEADINGS 

With good cause to modify the scheduling order, this Court should grant Plaintiffs 

leave to file a Third Amended Complaint.  Under Fed. R. Civ. P. 15(a)(2), this Court 

should “freely give leave [to amend] when justice so requires.”  In other words, “[i]n the 

absence of any apparent or declared reason – such as undue delay, bad faith or dilatory 

motive . . . undue prejudice to the opposing party by virtue of allowance of the 

amendment, futility of amendment, etc. – then leave sought should, as the rules require, 

be ‘freely given.’”  Foman v. Davis, 371 U.S. 178, 182 (1962).  As shown above, 

Plaintiffs have been diligent in bringing this motion to amend, and have done so in good 

faith, based upon the testimony of Lt. Zeigle and Officer Allen.  Officer Allen Dep. 

73:21-74:21; Lt. Allen Dep. 90:9-22; Lt. Zeigle Dep. 66:4-71:21.  Accordingly, Plaintiffs 

have not delayed or acted with dilatory motive. 

A. Defendants will not suffer undue prejudice 

Defendants will not be unduly prejudiced as a result of the Third Amended 

Complaint, and during the meet-and-confer process identified no prejudice in allowing 

the Third Amended Complaint.  In addressing a similar circumstance, the Seventh Circuit 

in Bower v. Jones, reversed a district court’s decision to deny leave to amend where the 

plaintiff learned of information supporting the proposed additional claim following a 
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deposition late in discovery, and promptly sought to amend its complaint.  978 F.2d 1004, 

1010 (7th Cir. 1992).  The court noted that, though the motion to amend was brought late 

in the case, the defendants would not be prejudiced because “the claim and likely 

defenses to it are quite similar to those involved in the original written contract claim, 

meaning that the defendants will incur little extra time or expense in defending the claim. 

Also the necessary discovery on the claim is complete.”  Id.    

This case is factually similar to Bower.  Here, Plaintiffs only recently learned of 

the additional information supporting their claims for negligence and violation of 42 

U.S.C. § 1983 under a theory of state created danger against Green Bay.  Significantly, 

state created danger is a theory already pled in the Complaint, the amendments merely 

clarify the Green Bay Police Department’s role in creating the danger.  Moreover, as 

detailed above, Plaintiffs have acted diligently to bring this Motion to the Court.  

Furthermore, the claims that Plaintiffs are supplementing are similar to others that are 

before this Court, and Defendants likely will not need to conduct additional discovery.  

Even if they did, Defendants have until June 1, 2020 to do so, (ECF No. 61 ¶ 4), giving 

them ample time to investigate any of the additional claims.  See also Erickson v. Wis. 

Dep’t of Corr., No. 04-C-265-C, 2004 U.S. Dist. LEXIS 20770, at *5 (W.D. Wis. Sep. 

29, 2004) (granting leave to amend because the parties had sufficient time to complete 

discovery, even with the amendment).  As the discovery involved in responding to 

Plaintiffs’ Third Amended Complaint will overlap with the discovery already 

accomplished by the parties, the Defendants have time to conduct any necessary 

additional discovery, and Plaintiffs brought this motion in a timely fashion, this Court 
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should hold that Defendants will not be prejudiced by granting Plaintiffs leave to file 

their Third Amended Complaint. 

B. The proposed amendments are grounded in fact and law 

The proposed amendments to the Complaint are not futile.  “[A]n amendment may 

be futile when it fails to state a valid theory of liability, or could not withstand a motion 

to dismiss.”  Bower, 978 F.2d at 1008 (citations omitted).  Here, Defendants do not 

challenge the negligence claim or any other amendments.  Instead, Defendants assert that 

(1) state-created dangers under § 1983 must relate to dangers from private actors, and (2) 

Plaintiffs do not have standing to seek an injunction.  However, neither of these claims is 

new.  Injunctive relief has been requested since the original complaint was filed on 

January 24, 2019.  State created danger is already pled against Brown County (Plaintiffs 

merely with to add Green Bay), and has been since August 29, 2019.  Defendants did not 

previously challenge these claims, and therefore cannot use an objection to them to 

oppose a motion for leave to amend.   

Moreover, even if Defendant had timely raised their objections, they are without 

merit.  Plaintiffs Third Amended Complaint (and Second Amended Complaint) 

adequately pled state-created danger.  A plaintiff must allege three elements for state-

created danger under § 1983:  (1) “the state, by its affirmative acts, must create or 

increase a danger faced by an individual;” (2) “the failure on the part of the state to 

protect an individual from such a danger must be the proximate cause of the injury to the 

individual;” and (3) “the state’s failure to protect the individual must shock the 

conscience.”  King v. E. St. Louis Sch. Dist. 189, 496 F.3d 812, 818 (7th Cir. 2007).  The 
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shocks the conscience standard is akin to recklessness by law enforcement.  Flint v. City 

of Belvidere, 791 F.3d 764, 770 (7th Cir. 2015) (stating that for conduct to be conscious 

shocking, “governmental defendants must act with a mens rea akin to criminal 

recklessness”).   

Here, the “danger” created by the state was the danger from law enforcement (as it 

turned out, Officer O’Brien) of using force against Tubby.  The state created this danger 

because they created an escape route from a contained vehicle, forced him to take that 

escape route by macing him, all while telling officers he was armed while failing to share 

the plan to force him to flee the vehicle.  Exhibit A ¶¶ 64-67. This is reckless police 

conduct, Exhibit A ¶ 68, and the only argument offered by Defendants is that the Third 

(and Second) Amended Complaint do not state a claim that the danger must come from a 

private actor, not other law enforcement officers or agencies.   

Simply put—Defendants are wrong.  They cited no authority for this proposition 

during the parties’ meet and confer and there is no requirement that the danger created by 

the state come from a private actor (as opposed to state actor).  In fact, dangers 

cognizable under a state-created danger theory often come from no actor (state or 

private) at all.  See, e.g., White v. Rochford, 592 F.2d 381, 383 (7th Cir. 1979) (reversing 

dismissal of a complaint alleging violations of due process where a police officer arrested 

the driver of a car, leaving two children in the vehicle during frigid temperatures, 

resulting in hospitalization); see also Kneipp by Cusack v. Tedder, 95 F.3d 1199, 1213 

(3d Cir. 1996) (reversing entry of summary judgment and holding that a jury could 

reasonably find that police officers were liable under a state created danger theory when 
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they left an intoxicated woman in the cold near an embankment, ultimately causing her 

hypothermia and leading to brain damage).  For state-created danger liability, it is 

sufficient that a danger be created by the state, there are no further requirements 

regarding the source of that danger—danger may come from private actors, state actors, 

acts of God, or any other source.   

Plaintiffs have also pled facts sufficient to support their claim for injunctive relief.  

During the meet and confer process, Defendants argued that Plaintiffs do not have 

standing to assert for a claim for injunctive relief.  Presumably, Defendants are referring 

to the fact that Tubby is now deceased due to their actions—and therefore cannot ever 

suffer the use of excessive or deadly force ever again, no matter how pervasive the use of 

excessive force or how derelict the supervision and training of Defendants is.   

Yet, injunctions are equitable remedies. It would be highly inequitable if 

Defendants could evade an injunction regarding their use of deadly force merely because 

every person that is subject to their use of deadly force dies.  Fortunately, the standing 

requirements are not so strict.  While it is true that Tubby cannot be subject to any future 

uses of force, the law provides an exception to “mootness” for the public interest and for 

cases capable of repetition yet evading review.  United States v. Woods, 995 F.2d 894, 

896 (9th Cir. 1993) (resolving an otherwise mooted case because it was capable of 

repetition, yet evading review, and presented an “issue of continuing and public 

importance”).  Plaintiffs allege in the Third (and Second) Amended Complaint that Green 

Bay has a policy and custom of excessive force, that Green Bay and Brown County have 

failed to adequately train their officers regarding the use of force, that Green Bay and 
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Brown County created a danger that lead to the death of one of their citizens, and that 

Green Bay and Brown County negligently caused the death of one of their citizens by 

failing to employ accepted law enforcement standards.  Exhibit A ¶¶ 43-71, 77-88.  

Surely, the public has an interest in ensuring that such conduct is enjoined and not 

repeated.   

CONCLUSION 

 For the foregoing reasons, Plaintiffs respectfully request that this Court grant their 

Motion to Amend the Scheduling Order and for Leave to File a Third Amended 

Complaint.  

 

Dated:  February 27, 2020 

By  /s/ Forrest Tahdooahnippah               
Skip Durocher (WI Bar 1018814) 
durocher.skip@dorsey.com 
Forrest Tahdooahnippah (MN Bar 
0391459) 
forrest@dorsey.com 
 

DORSEY & WHITNEY LLP 
Suite 1500, 50 South Sixth Street 
Minneapolis, MN 55402-1498 
Telephone:  (612) 340-2600 
Facsimile:  (612) 340-2868 
 
David R. Armstrong (WI Bar 1070205) 
david.armstrong4@gmail.com 
8975 Westchester Dr. 
Manassas, VA 20112 

Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that on the 27th day of February, 2020, I served the foregoing 
PLAINTIFFS’ MEMORANDUM OF LAW IN SUPPORT OF THEIR MOTION FOR LEAVE 
TO FILE A THIRD AMENDED COMPLAINT via the Court’s CM/ECF system, causing 
Defendants to be served electronically. 
 
 

   /s/ Forrest Tahdooahnippah 
Forrest Tahdooahnippah 
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 3ODLQWLIIV 6XVDQ 'R[WDWRU �³6XH 'R[WDWRU´�� $UOLH 'R[WDWRU� DQG 6DUDK :XQGHUOLFK 

�FROOHFWLYHO\ ³3ODLQWLIIV´�� LQ WKHLU FDSDFLWLHV DV WKH VSHFLDO DGPLQLVWUDWRUV RI WKH (VWDWH RI 

-RQDWKRQ &� 7XEE\� DV DQG IRU WKHLU 7KLUG $PHQGHG &RPSODLQW DJDLQVW (ULN 2¶%ULHQ� 

$QGUHZ 6PLWK� 7RGG -� 'HODLQ� +HLGL 0LFKHO� WKH &LW\ RI *UHHQ %D\� %URZQ &RXQW\� 

-RVHSK 3� 0OH]LYD� 1DWKDQ .� :LQLVWHUIHU� 7KRPDV =HLJOH� DQG -RKQ 'RHV ���� DOOHJH DQG 

VWDWH DV IROORZV� 

INTRODUCTION 

�� 2Q 2FWREHU ��� ����� -RQDWKRQ 7XEE\� D WZHQW\�VL[ \HDU ROG UHVLGHQW RI 

*UHHQ %D\� :LVFRQVLQ� ZDV VKRW PXOWLSOH WLPHV E\ D *UHHQ %D\ SROLFH RIILFHU� LQFOXGLQJ 

LQ WKH KHDG� ZKLOH 0U� 7XEE\ ZDV XQDUPHG� LQ KDQGFXIIV� IDFH�GRZQ� DQG UHVWUDLQHG E\ D 
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SROLFH FDQLQH� ZKLOH LQ WKH ³VDOO\ SRUW´ RI WKH %URZQ &RXQW\ MDLO�  7KH VKRRWLQJ ZDV 

REVHUYHG E\ VHYHUDO *UHHQ %D\ SROLFH RIILFHUV DQG %URZQ &RXQW\ VKHULII GHSXWLHV DQG�RU 

FRUUHFWLRQDO RIILFHUV� ZKR IDLOHG WR LQWHUYHQH�  7KH VKRRWLQJ RI DQ XQDUPHG DQG UHVWUDLQHG 

PDQ E\ D SROLFH RIILFHU DW WKH MDLO LV DQ HJUHJLRXV YLRODWLRQ RI WKH 8�6� &RQVWLWXWLRQ�  

3ODLQWLIIV� WKH SHUVRQDO UHSUHVHQWDWLYHV RI 0U� 7XEE\¶V HVWDWH� EULQJ WKLV FLYLO DFWLRQ WR 

YLQGLFDWH KLV FRQVWLWXWLRQDO ULJKWV�   

JURISDICTION AND VENUE 

�� 7KLV LV DQ DFWLRQ IRU FLYLO GDPDJHV DQG LQMXQFWLYH UHOLHI SXUVXDQW WR �� 

8�6�&� � ���� EDVHG XSRQ YLRODWLRQV RI 0U� 7XEE\¶V ULJKWV XQGHU WKH )RXUWK� (LJKWK� DQG 

)RXUWHHQWK $PHQGPHQWV WR WKH 8QLWHG 6WDWHV &RQVWLWXWLRQ�  -XULVGLFWLRQ LQ WKLV &RXUW 

H[LVWV SXUVXDQW WR �� 8�6�&� �� ���� DQG ���� EDVHG RQ YLRODWLRQV RI �� 8�6�&� � ���� 

DQG FODLPV DULVLQJ XQGHU WKH 8QLWHG 6WDWHV &RQVWLWXWLRQ�  6XSSOHPHQWDO MXULVGLFWLRQ RYHU 

3ODLQWLIIV¶ VWDWH ODZ FODLPV H[LVWV SXUVXDQW WR �� 8�6�&� � �����  )RU DOO VWDWH ODZ FODLPV 

DVVHUWHG EHORZ� 3ODLQWLIIV KDYH FRPSOLHG ZLWK WKH QRWLFH UHTXLUHPHQWV RI :LV� 6WDW� � 

������� 

�� 7KLV &RXUW KDV SHUVRQDO MXULVGLFWLRQ RYHU DOO 'HIHQGDQWV EHFDXVH WKH\ KDYH 

VXEVWDQWLDO FRQWDFWV ZLWK DQG�RU DUH GRPLFLOHG ZLWKLQ WKLV 'LVWULFW�   

�� 9HQXH LV SURSHU LQ WKLV GLVWULFW SXUVXDQW WR �� 8�6�&� � �����E���� LQ WKDW ³D 

VXEVWDQWLDO SDUW RI WKH HYHQWV JLYLQJ ULVH WR WKH FODLP RFFXUUHG´ LQ WKLV 'LVWULFW� 

PARTIES 

�� $W WKH WLPH RI KLV GHDWK� -RQDWKRQ 7XEE\ ZDV D UHVLGHQW RI *UHHQ %D\� 

:LVFRQVLQ�   
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�� 3ODLQWLIIV 6XH 'R[WDWRU� $UOLH 'R[WDWRU� DQG 6DUDK :XQGHUOLFK ZHUH 

DSSRLQWHG 6SHFLDO $GPLQLVWUDWRUV RI 0U� 7XEE\¶V HVWDWH SXUVXDQW WR /HWWHUV RI 6SHFLDO 

$GPLQLVWUDWLRQ GDWHG 'HFHPEHU �� ���� LQ WKH SUREDWH PDWWHU FDSWLRQHG In the Matter of 

the Estate of Jonathon C. Tubby� �����35�������� LQ %URZQ &RXQW\ &LUFXLW &RXUW�  

8QGHU WKH /HWWHUV RI 6SHFLDO $GPLQLVWUDWLRQ� 6XH 'R[WDWRU� $UOLH 'R[WDWRU� DQG 6DUDK 

:XQGHUOLFK ZHUH MRLQWO\ JUDQWHG DOO WKH VDPH SRZHUV� GXWLHV� DQG OLDELOLWLHV DV D 3HUVRQDO 

5HSUHVHQWDWLYH IRU 0U� 7XEE\¶V HVWDWH�   

�� 6XH 'R[WDWRU DQG $UOLH 'R[WDWRU DUH UHVLGHQWV RI 6H\PRXU� :LVFRQVLQ� 

�� 6DUDK :XQGHUOLFK LV D UHVLGHQW RI *UHHQ %D\� :LVFRQVLQ�  

�� $W WKH WLPH RI -RQDWKRQ 7XEE\¶V GHDWK� 'HIHQGDQW (ULN 2¶%ULHQ ZDV D 

SROLFH RIILFHU HPSOR\HG E\ WKH *UHHQ %D\ 3ROLFH 'HSDUWPHQW�  2IILFHU 2¶%ULHQ LV VXHG LQ 

KLV LQGLYLGXDO FDSDFLW\�   

��� 'HIHQGDQW $QGUHZ 6PLWK LV WKH &KLHI RI 3ROLFH RI WKH *UHHQ %D\ 3ROLFH 

'HSDUWPHQW� DQG LQ KLV RIILFLDO FDSDFLW\ LV UHVSRQVLEOH IRU WKH KLULQJ� WUDLQLQJ� DQG 

VXSHUYLVLRQ RI 'HIHQGDQW 2¶%ULHQ DQG WKH 'HIHQGDQW -RKQ 'RH SROLFH RIILFHUV HPSOR\HG 

E\ WKH *UHHQ %D\ 3ROLFH 'HSDUWPHQW ZKR ZHUH SUHVHQW GXULQJ WKH VKRRWLQJ RI -RQDWKRQ 

7XEE\�  'HIHQGDQW 6PLWK LV VXHG LQ KLV RIILFLDO FDSDFLW\�   

��� 'HIHQGDQW 7RGG -� 'HODLQ LV WKH 6KHUULII RI %URZQ &RXQW\� :LVFRQVLQ� DQG 

LQ KLV RIILFLDO FDSDFLW\ LV UHVSRQVLEOH IRU WKH RSHUDWLRQ RI WKH %URZQ &RXQW\ -DLO� DQG WKH 

KLULQJ� WUDLQLQJ� DQG VXSHUYLVLRQ RI 'HIHQGDQW +HLGL 0LFKHO� 'HIHQGDQWV 0OH]LYD� 

:LQLVWHUIHU� =HLJOH� DQG 7KRPDV� DQG WKH 'HIHQGDQW -RKQ 'RH VKHULII GHSXWLHV DQG 
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FRUUHFWLRQDO RIILFHUV HPSOR\HG E\ WKH %URZQ &RXQW\ 6KHUULII¶V 'HSDUWPHQW ZKR ZHUH 

SUHVHQW GXULQJ WKH VKRRWLQJ RI 0U� 7XEE\� 'HODLQ LV VXHG LQ KLV RIILFLDO FDSDFLW\�   

��� 'HIHQGDQW +HLGL 0LFKHO LV WKH -DLO $GPLQLVWUDWRU IRU WKH %URZQ &RXQW\ 

-DLO� DQG LV UHVSRQVLEOH IRU WKH GD\�WR�GD\ RSHUDWLRQ RI WKH MDLO�  $GPLQLVWUDWRU 0LFKHO LV 

VXHG LQ KHU RIILFLDO FDSDFLW\�   

��� 'HIHQGDQW &LW\ RI *UHHQ %D\ LV D PXQLFLSDO FRUSRUDWLRQ ZLWK LWV SULQFLSDO 

SODFH RI EXVLQHVV DW ��� 1RUWK -HIIHUVRQ 6WUHHW� *UHHQ %D\� :, ������  7KH &LW\ 

PDLQWDLQV DQG RSHUDWHV WKH *UHHQ %D\ 3ROLFH 'HSDUWPHQW�   

��� 'HIHQGDQW %URZQ &RXQW\ LV D PXQLFLSDO FRUSRUDWLRQ ZLWK LWV SULQFLSDO SODFH 

RI EXVLQHVV DW ��� (� :DOQXW 6WUHHW� *UHHQ %D\� :LVFRQVLQ ������  %URZQ &RXQW\ 

PDLQWDLQV DQG RSHUDWHV WKH %URZQ &RXQW\ 6KHUULII¶V 2IILFH DQG %URZQ &RXQW\ -DLO�   

��� -RVHSK 3� 0OH]LYD DQG 1DWKDQ .� :LQLVWHUIHU DUH 'HSXW\ %URZQ &RXQW\ 

6KHULIIV�  0OH]LYD DQG :LQLVWHUIHU DUH VXHG LQ WKHLU LQGLYLGXDO FDSDFLWLHV�  0OH]LYD DQG 

:LQLVWHUIHU ZHUH SUHYLRXVO\ QDPHG LQ WKLV DFWLRQ DV -RKQ 'RH GHIHQGDQWV�  

��� 7KRPDV =HLJOH LV D 3DWURO /LHXWHQDQW ZLWK WKH %URZQ &RXQW\ 6KHULII¶V 

2IILFH�  =HLJOH LV VXHG LQ KLV RIILFLDO DQG LQGLYLGXDO FDSDFLW\�  =HLJOH ZDV SUHYLRXVO\ 

QDPHG LQ WKLV DFWLRQ DV D -RKQ 'RH GHIHQGDQW�  

��� -RKQ 'RHV ��� DUH *UHHQ %D\ SROLFH RIILFHUV� %URZQ &RXQW\ VKHULIIV� 

DQG�RU %URZQ &RXQW\ FRUUHFWLRQDO RIILFHUV ZKR ZHUH SUHVHQW DW WKH DUUHVW DQG�RU VKRRWLQJ 

RI -RQDWKRQ 7XEE\ RQ 2FWREHU ��� ����� RU ZKRVH DFWLRQV RU IDLOXUHV WR DFW FRQWULEXWHG WR 

0U� 7XEE\¶V GHDWK�  -RKQ 'RHV ��� DUH VXHG LQ LQ WKHLU LQGLYLGXDO FDSDFLWLHV�   
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STATEMENT OF FACTS 

��� 2Q 2FWREHU ��� ����� -RQDWKRQ 7XEE\ ZDV VWRSSHG IRU D WUDIILF YLRODWLRQ E\ 

2IILFHUV 2¶%ULHQ DQG &ROWRQ :HUQHFNH RI WKH *UHHQ %D\ 3ROLFH 'HSDUWPHQW�   

��� 'XULQJ WKH FRXUVH RI WKLV VWRS� 2IILFHUV 2¶%ULHQ DQG :HUQHFNH GHWHUPLQHG 

WKDW 0U� 7XEE\ KDG DQ RXWVWDQGLQJ ZDUUDQW IRU IDLOXUH WR UHSRUW WR WKH %URZQ &RXQW\ -DLO 

IRU D ���GD\ VHQWHQFH IRU 2SHUDWLQJ :KLOH 5HYRNHG� D QRQ�YLROHQW FULPH XQGHU WKH ODZV RI 

WKH VWDWH RI :LVFRQVLQ� 

��� 2IILFHUV 2¶%ULHQ DQG :HUQHFNH KDQGFXIIHG 0U� 7XEE\ DQG SODFHG KLP LQ 

WKHLU SDWURO YHKLFOH IRU WUDQVSRUW WR WKH %URZQ &RXQW\ -DLO�  2IILFHU :HUQHFNH FRQGXFWHG D 

VHDUFK LQFLGHQW WR WKH DUUHVW DQG KDQGFXIILQJ RI 0U� 7XEE\ DQG GHWHUPLQHG WKDW KH ZDV 

XQDUPHG�  7KLV VHDUFK ZDV GLUHFWO\ REVHUYHG E\ 2IILFHU 2¶%ULHQ� 

��� $IWHU 2IILFHUV 2¶%ULHQ DQG :HUQHFNH¶V DUULYDO DW WKH MDLO ZLWK 0U� 7XEE\� 

0U� 7XEE\ UHIXVHG WR H[LW WKH SROLFH VTXDG FDU WKDW KDG WUDQVSRUWHG KLP WR WKH %URZQ 

&RXQW\ -DLO�  )ROORZLQJ WKLV UHIXVDO� D ODUJH QXPEHU RI SROLFH RIILFHUV DQG VKHULII GHSXWLHV 

FDPH WR WKH ³VDOO\ SRUW´ RI WKH MDLO�  7KLV LQFOXGHG 'HIHQGDQWV 0OH]LYD� :LQLVWHUIHU� 

=HLJOH� DQG 7KRPDV� DV ZHOO DV WKH -RKQ 'RH GHIHQGDQWV�  7KH ³VDOO\ SRUW´ LV D VHFXUHG 

HQWU\ZD\ RI WKH MDLO� ZKHUH DUUHVWHHV DUH WUDQVSRUWHG IURP D VTXDG FDU LQWR WKH MDLO LWVHOI�   

��� 1HLWKHU WKH *UHHQ %D\ 3ROLFH 'HSDUWPHQW QRU WKH %URZQ &RXQW\ 6KHULII¶V 

2IILFH KDG VWDQGDUG SURFHGXUHV RU WUDLQLQJ IRU UHPRYLQJ D QRQ�FRPSOLDQW VXVSHFW IURP D 

VTXDG FDU� VXFK DV E\ XVH RI D QHJRWLDWRU RU QRQ�OHWKDO IRUFH�  $V D UHVXOW RI WKH ODFN RI 

WUDLQLQJ� D GLVDJUHHPHQW HPHUJHG EHWZHHQ WKH *UHHQ %D\ 3ROLFH 'HSDUWPHQW DQG %URZQ 

&RXQW\ 6KHULII¶V 2IILFH FRQFHUQLQJ KRZ WR UHPRYH 0U� 7XEE\ IURP WKH VTXDG FDU�  
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(YHQWXDOO\� DJDLQVW WKH VXJJHVWLRQ RI WKH UDQNLQJ 6:$7 RIILFHU RI WKH *UHHQ %D\ 3ROLFH 

'HSDUWPHQW� 'HIHQGDQW =HLJOH DQG *UHHQ %D\ 3ROLFH 2IILFHUV SUHVHQW DW WKH VFHQH GHFLGHG 

WR EUHDN WKH EDFN ZLQGRZ RI WKH VTXDG FDU DQG PDFH 0U� 7XEE\�   

��� $IWHU 0U� 7XEE\ ZDV PDFHG� KH H[LWHG WKH VTXDG FDU DQG KH ZDV VKRW E\ D 

³EHDQ EDJ´ JXQ DQG ELWWHQ E\ D SROLFH FDQLQH�  'XH WR WKH IRUFH RI WKH ³EHDQ EDJ´ 

SURMHFWLOH RU FDQLQH� RU ERWK� 0U� 7XEE\ IHOO WR WKH JURXQG�  $V KH GLG VR� 0U� 7XEE\¶V 

KDQGV ZHUH FOHDUO\ YLVLEOH DQG KH ZDV FOHDUO\ XQDUPHG�  1RQHWKHOHVV� ZKLOH 0U� 7XEE\ OD\ 

IDFH�GRZQ RQ WKH JURXQG� LQ KDQGFXIIV DQG UHVWUDLQHG E\ D SROLFH FDQLQH� 2IILFHU 2¶%ULHQ 

ILUHG PXOWLSOH VKRWV IURP FORVH UDQJH DW 0U� 7XEE\� NLOOLQJ KLP�  7KHVH VKRWV E\ 2IILFHU 

2¶%ULHQ VWUXFN 0U� 7XEE\ LQ WKH EDFN RI WKH KHDG� EDFN RI WKH QHFN� DQG EDFN�  

��� $W WKH WLPH� 2IILFHU 2¶%ULHQ GUHZ KLV JXQ DQG ILUHG DW 0U� 7XEE\� 

'HIHQGDQWV 0OH]LYD� :LQLVWHUIHU� DQG -RKQ 'RHV ��� ZHUH LQ FORVH SUR[LPLW\ WR 2¶%ULHQ�  

<HW� QRQH RI WKHVH 'HIHQGDQWV LQWHUYHQHG WR SUHYHQW 2¶%ULHQ IURP XVLQJ GHDGO\ IRUFH 

DJDLQVW WKH XQDUPHG� KDQGFXIIHG PDQ�   

��� $W DOO WLPHV 'HIHQGDQWV 2IILFHUV 2¶%ULHQ� 0OH]LYD� :LQLVWHUIHU� =HLJOH� 

'HUQEDFK� DQG -RKQ 'RHV ��� ZHUH DFWLQJ XQGHU FRORU RI VWDWH ODZ�   

COUNT I—Unconstitutional Use of Deadly Force—42 U.S.C. § 1983 

(Against Defendant O’Brien) 

��� 3ODLQWLIIV LQFRUSRUDWH E\ UHIHUHQFH DOO DOOHJDWLRQV VHW IRUWK LQ SDUDJUDSKV � 

WKURXJK �� DERYH� DV LI IXOO\ VHW IRUWK EHORZ�  

��� 2IILFHU 2¶%ULHQ¶V XVH RI GHDGO\ IRUFH DJDLQVW DQ XQDUPHG� KDQGFXIIHG PDQ 

FRQVWLWXWHV D YLRODWLRQ RI WKH )RXUWK� (LJKWK� DQG )RXUWHHQWK $PHQGPHQWV RI WKH 8�6� 
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&RQVWLWXWLRQ�  7KH XVH RI GHDGO\ IRUFH DJDLQVW XQDUPHG� KDQGFXIIHG PDQ E\ D SROLFH 

RIILFHU HPSOR\HG E\ WKH &LW\ RI *UHHQ %D\ FRQVWLWXWHV DQ XQUHDVRQDEOH VHL]XUH� D 

GHSULYDWLRQ RI 0U� 7XEE\¶V ULJKW RI OLEHUW\ ZLWKRXW GXH SURFHVV RI ODZ� D YLRODWLRQ RI KLV 

ERGLO\ LQWHJULW\ LQ YLRODWLRQ RI KLV ULJKW WR VXEVWDQWLYH GXH SURFHVV� DQG FUXHO DQG XQXVXDO 

SXQLVKPHQW�  

��� $W WKH WLPH 2IILFHU 2¶%ULHQ XVH RI GHDGO\ IRUFH� 2IILFHU 2¶%ULHQ ZDV DFWLQJ 

XQGHU WKH FRORU RI ODZ�  2¶%ULHQ¶V DELOLW\ WR VKRRW 0U� 7XEE\ PXOWLSOH WLPHV� LQFOXGLQJ LQ 

WKH KHDG� ZKLOH 0U� 7XEE\ ZDV XQDUPHG�  KDQGFXIIHG� UHVWUDLQHG E\ D SROLFH FDQLQH� DQG 

IDFH�GRZQ RQ WKH JURXQG ZDV PDGH SRVVLEOH RQO\ EHFDXVH 2¶%ULHQ ZDV FORWKHG ZLWK WKH 

DXWKRULW\ RI D *UHHQ %D\ SROLFH RIILFHU�   

��� $W WKH WLPH RI 2IILFHU 2¶%ULHQ¶V XVH RI GHDGO\ IRUFH� QR UHDVRQDEOH RIILFHU 

LQ KLV SRVLWLRQ ZRXOG KDYH EHOLHYHG GHDGO\ IRUFH ZDV MXVWLILHG�  ,W ZDV FOHDUO\ HVWDEOLVKHG 

DW WKH WLPH RI 0U� 7XEE\¶V GHDWK WKDW DQ RIILFHU PD\ XVH GHDGO\ IRUFH RQO\ ZKHQ D 

UHDVRQDEOH RIILFHU� XQGHU WKH VDPH FLUFXPVWDQFHV� ZRXOG EHOLHYH WKDW D VXVSHFW¶V DFWLRQV 

SODFHG WKH RIILFHU RU RWKHUV LQ WKH LPPHGLDWH YLFLQLW\ LQ LPPLQHQW GDQJHU RI GHDWK RU 

VHULRXV KDUP�  $W WKH WLPH RI 0U� 7XEE\¶V GHDWK� KH ZDV KDQGFXIIHG� XQDUPHG� UHVWUDLQHG 

E\ D SROLFH FDQLQH� DQG IDFH�GRZQ RQ WKH JURXQG�  1R UHDVRQDEOH RIILFHU FRXOG KDYH 

EHOLHYHG WKDW 0U� 7XEE\¶V DFWLRQV SODFHG WKH RIILFHU RU RWKHUV LQ WKH LPPHGLDWH YLFLQLW\ LQ 

LPPLQHQW GDQJHU RI GHDWK RU VHULRXV KDUP�   

��� 7KH FRQGXFW RI 2IILFHU 2¶%ULHQ WKXV YLRODWHG FOHDUO\ HVWDEOLVKHG ULJKWV RI 

0U� 7XEE\ RI ZKLFK UHDVRQDEOH RIILFHUV NQHZ RU VKRXOG KDYH NQRZQ�   
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��� $V D GLUHFW DQG SUR[LPDWH UHVXOW RI WKH FRQGXFW RI 2IILFHU 2¶%ULHQ 

GHVFULEHG DERYH� FRPPLWWHG LQ UHFNOHVV GLVUHJDUG RI 0U� 7XEE\¶V ULJKWV� 0U� 7XEE\ DQG 

3ODLQWLIIV KDYH EHHQ GDPDJHG LQ YDULRXV UHVSHFWV� LQFOXGLQJ EXW QRW OLPLWHG WR WKH 

GHSULYDWLRQ RI 0U� 7XEE\ RI KLV OLIH DQG KLV SUH�GHDWK SDLQ DQG VXIIHULQJ DQG SHFXQLDU\ 

ORVV� DOO UHVXOWLQJ IURP DQG DWWULEXWDEOH WR WKH GHSULYDWLRQ RI KLV FRQVWLWXWLRQDO DQG 

VWDWXWRU\ ULJKWV JXDUDQWHHG E\ WKH )RXUWK� (LJKWK DQG )RXUWHHQWK $PHQGPHQWV RI WKH 

&RQVWLWXWLRQ RI WKH 8QLWHG 6WDWHV DQG SURWHFWHG XQGHU �� 8�6�&� � �����   

��� $V D UHVXOW RI 2IILFHU 2¶%ULHQ¶V YLRODWLRQV RI 0U� 7XEE\¶V FRQVWLWXWLRQDO 

ULJKWV� 0U� 7XEE\¶V HVWDWH LV HQWLWOHG WR GDPDJHV LQ DQ DPRXQW WR EH GHWHUPLQHG DW WULDO 

DQG 3ODLQWLIIV DUH HQWLWOHG WR LQMXQFWLYH UHOLHI WKDW ZLOO SUHYHQW RWKHU LQFLGHQWV RI GHDGO\ 

IRUFH E\ *UHHQ %D\ SROLFH RIILFHUV� 

COUNT II—Failure to Intervene—42 U.S.C. § 1983 
 

(Against Defendants Mleziva, Winisterfer, and John Does 1-5) 
 

��� 3ODLQWLIIV LQFRUSRUDWH E\ UHIHUHQFH DOO DOOHJDWLRQV VHW IRUWK LQ SDUDJUDSKV � 

WKURXJK �� DERYH� DV LI IXOO\ VHW IRUWK EHORZ�  

��� 0OH]LYD� :LQLVWHUIHU� DQG -RKQ 'RHV ��� RZHG 0U� 7XEE\ D GXW\ WR 

LQWHUYHQH LI DQRWKHU RIILFHU XVHG H[FHVVLYH IRUFH RQ KLP�  

��� 0OH]LYD� :LQLVWHUIHU� DQG -RKQ 'RHV ��� FRXOG VHH 2IILFHU 2¶%ULHQ GUDZ 

KLV JXQ DQG EHJLQ ILULQJ DW 0U� 7XEE\� DQG NQHZ WKDW 2IILFHU 2¶%ULHQ ZDV DERXW WR XVH 

GHDGO\ IRUFH DJDLQVW 0U� 7XEE\ E\ VKRRWLQJ KLP PXOWLSOH WLPHV� LQFOXGLQJ LQ WKH KHDG�  

0OH]LYD� :LQLVWHUIHU� DQG -RKQ 'RHV ��� NQHZ WKDW WKH XVH RI GHDGO\ IRUFH E\ 2IILFHU 

2¶%ULHQ ZRXOG YLRODWH FOHDUO\ HVWDEOLVKHG ULJKWV RI 0U� 7XEE\ RI ZKLFK UHDVRQDEOH 
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RIILFHUV NQHZ RU VKRXOG KDYH NQRZQ� DV 0U� 7XEE\ GLG QRW SRVH D ULVN RI LPPLQHQW 

GDQJHU RI GHDWK RU VHULRXV KDUP WR 2IILFHU 2¶%ULHQ RU DQ\ RWKHUV LQ WKH LPPHGLDWH 

YLFLQLW\ EHFDXVH 0U� 7XEE\ ZDV XQDUPHG� KDQGFXIIHG� DQG UHVWUDLQHG E\ D SROLFH FDQLQH� 

��� 0OH]LYD� :LQLVWHUIHU� DQG -RKQ 'RHV ��� ZHUH SUHVHQW LQ FORVH SUR[LPLW\ WR 

2IILFHU 2¶%ULHQ DQG KDG D UHDOLVWLF RSSRUWXQLW\ WR WDNH VWHSV WR SUHYHQW 2IILFHU 2¶%ULHQ 

IURP VKRRWLQJ 0U� 7XEE\� 

��� 0OH]LYD� :LQLVWHUIHU� DQG -RKQ 'RHV ��� IDLOHG WR WDNH UHDVRQDEOH VWHSV WR 

SUHYHQW 2IILFHU 2¶%ULHQ IURP VKRRWLQJ 0U� 7XEE\ PXOWLSOH WLPHV LQ WKH EDFN DQG LQ WKH 

KHDG� ZKLOH 0U� 7XEE\ ZDV XQDUPHG� KDQGFXIIHG� UHVWUDLQHG E\ D SROLFH FDQLQH� DQG IDFH�

GRZQ RQ WKH JURXQG� 

��� $V D UHVXOW RI 0OH]LYD� :LQLVWHUIHU� � DQG -RKQ 'RHV ���¶V IDLOXUH WR DFW� 0U� 

7XEE\ ZDV NLOOHG E\ 2IILFHU 2¶%ULHQ�   

��� $W WKH WLPH RI 2IILFHU 2¶%ULHQ¶V LPSURSHU XVH RI GHDGO\ IRUFH� 0OH]LYD� 

:LQLVWHUIHU� DQG -RKQ 'RHV ��� ZHUH DFWLQJ XQGHU WKH FRORU RI ODZ�  0OH]LYD� :LQLVWHUIHU� 

DQG -RKQ 'RHV ��� SRVVHVVHG WKH SRZHU WR LQWHUYHQH WR SUHYHQW YLRODWLRQ RI 0U� 7XEE\¶V 

FRQVWLWXWLRQDO ULJKWV E\ YLUWXH RI WKHLU DXWKRULW\ XQGHU VWDWH ODZ DV SROLFH RIILFHUV� VKHULII 

GHSXWLHV� DQG�RU FRUUHFWLRQDO RIILFHUV�  7KH\ PLVXVHG WKLV SRZHU E\ IDLOLQJ WR LQWHUYHQH�   

��� 7KH FRQGXFW RI 0OH]LYD� :LQLVWHUIHU� DQG -RKQ 'RHV ��� WKXV YLRODWHG 

FOHDUO\ HVWDEOLVKHG ULJKWV RI 0U� 7XEE\ RI ZKLFK UHDVRQDEOH RIILFHUV NQHZ RU VKRXOG KDYH 

NQRZQ�   

��� $V D GLUHFW DQG SUR[LPDWH UHVXOW RI WKH FRQGXFW RI 0OH]LYD� :LQLVWHUIHU� DQG 

-RKQ 'RHV ��� GHVFULEHG DERYH� FRPPLWWHG LQ UHFNOHVV GLVUHJDUG RI 0U� 7XEE\¶V ULJKWV� 
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0U� 7XEE\ DQG 3ODLQWLIIV KDYH EHHQ GDPDJHG LQ YDULRXV UHVSHFWV� LQFOXGLQJ EXW QRW 

OLPLWHG WR WKH GHSULYDWLRQ RI 0U� 7XEE\� RI KLV OLIH� DQG KLV SUH�GHDWK SDLQ DQG VXIIHULQJ 

DQG SHFXQLDU\ ORVV� DOO UHVXOWLQJ IURP DQG DWWULEXWDEOH WR WKH GHSULYDWLRQ RI KLV 

FRQVWLWXWLRQDO DQG VWDWXWRU\ ULJKWV JXDUDQWHHG E\ WKH )RXUWK� (LJKWK DQG )RXUWHHQWK 

$PHQGPHQWV RI WKH &RQVWLWXWLRQ RI WKH 8QLWHG 6WDWHV DQG SURWHFWHG XQGHU �� 8�6�&� � 

�����   

��� $V D UHVXOW RI YLRODWLRQV RI 0U� 7XEE\¶V FRQVWLWXWLRQDO ULJKWV E\ 0OH]LYD� 

:LQLVWHUIHU� DQG -RKQ 'RHV ���� 0U� 7XEE\¶V HVWDWH LV HQWLWOHG WR GDPDJHV LQ DQ DPRXQW 

WR EH GHWHUPLQHG DW WULDO DQG 3ODLQWLIIV DUH HQWLWOHG WR LQMXQFWLYH UHOLHI WKDW ZLOO SUHYHQW 

RWKHU LQFLGHQWV RI GHDGO\ IRUFH LQ WKH SUHVHQFH RI *UHHQ %D\ SROLFH RIILFHUV� %URZQ 

&RXQW\ VKHULII GHSXWLHV� DQG�RU %URZQ &RXQW\ FRUUHFWLRQDO RIILFHUV�   

COUNT III—Failure to Train—42 U.S.C. § 1983 

(Against Defendants Smith, Delain, Michel, City of Green Bay, and Brown County) 

��� 3ODLQWLIIV LQFRUSRUDWH E\ UHIHUHQFH DOO DOOHJDWLRQV VHW IRUWK LQ SDUDJUDSKV � 

WKURXJK �� DERYH� DV LI IXOO\ VHW IRUWK EHORZ�  

��� 'HIHQGDQWV 6PLWK� 'HODLQ� 0LFKHO� &LW\ RI *UHHQ %D\� DQG %URZQ &RXQW\ 

IDLOHG WR WUDLQ WKHLU ODZ HQIRUFHPHQW RIILFHUV RQ KRZ WR UHPRYH QRQ�FRPSOLDQW VXVSHFWV 

IURP VTXDG FDUV� 

��� -XVW DV SROLF\PDNHUV ³NQRZ WR D PRUDO FHUWDLQW\´ WKDW ODZ HQIRUFHPHQW 

RIILFHUV ZLOO EH UHTXLUHG WR DUUHVW IOHHLQJ VXVSHFWV� City of Canton v. Harris� ��� 8�6� 

���� ��� Q��� ������� 6PLWK� 'HODLQ� 0LFKHO� *UHHQ %D\� DQG %URZQ &RXQW\ NQHZ WKDW 

*UHHQ %D\ 3ROLFH 2IILFHUV DQG %URZQ &RXQW\ 6KHULII 'HSXWLHV ZRXOG HQFRXQWHU VXVSHFWV 

Case 1:19-cv-00137-WCG   Filed 02/27/20   Page 11 of 25   Document 79-1



 

�� 
��������������?� 

WKDW UHIXVH WR H[LW VTXDG YHKLFOHV� SDUWLFXODUO\ DW WKH ³VDOO\ SRUW�´  7KH QDWXUH RI WKH ³VDOO\ 

SRUW´ LV WHQVH²DUUHVWHHV DUH DW WKH ILUVW SRLQW RI WKH WUDQVLWLRQ IURP RUGLQDU\ VRFLHW\ LQWR 

MDLO�  $V D UHVXOW� LW LV REYLRXV WKDW VRPH DUUHVWHHV PD\ EHFRPH QRQ�FRPSOLDQW DQG UHIXVH 

WR H[LW WKH VTXDG FDU WKDW WUDQVSRUWHG WKHP WR MDLO�     

��� 'HVSLWH WKH KLJKO\ OLNHOLKRRG RI WKH QHHG WR UHPRYH D QRQ�FRPSOLDQW 

VXVSHFW IURP D VTXDG FDU DW WKH ³VDOO\ SRUW´ DUHD RI WKH MDLO� QRQH RI 6PLWK� 'HODLQ� 

0LFKHO� *UHHQ %D\� RU %URZQ &RXQW\ SURPXOJDWHG DQ\ SROLFLHV FRQFHUQLQJ WKH 

FRQVWLWXWLRQDO XVH RI IRUFH WR UHPRYH D VXVSHFW IURP D VTXDG FDU RU XVH RI DOWHUQDWLYHV WR 

IRUFH� VXFK DV SURIHVVLRQDO QHJRWLDWRUV�  2Q LQIRUPDWLRQ DQG EHOLHI� QRQH RI 6PLWK� 

'HODLQ� 0LFKHO� *UHHQ %D\� RU %URZQ &RXQW\ SURYLGHG DQ\ WUDLQLQJ DW DOO FRQFHUQLQJ WKH 

FRQVWLWXWLRQDO XVH RI IRUFH WR UHPRYH D VXVSHFW IURP D VTXDG FDU RU XVH RI DOWHUQDWLYHV WR 

IRUFH� VXFK DV SURIHVVLRQDO QHJRWLDWRUV�   

��� 0RUHRYHU� %URZQ &RXQW\ NQRZV WKDW LWV RIILFHUV ZLOO REVHUYH H[FHVVLYH XVH 

RI IRUFH E\ RWKHU RIILFHUV� \HW %URZQ &RXQW\ GRHV QRW WUDLQ LWV RIILFHUV RQ LQWHUYHQWLRQ WR 

SUHYHQW H[FHVVLYH XVH RI IRUFH DW DOO� 

��� 7KH IDLOXUH WR WUDLQ RIILFHUV FRQVWLWXWHV GHOLEHUDWH LQGLIIHUHQFH E\ 6PLWK� 

'HODLQ� 0LFKHO� *UHHQ %D\� DQG %URZQ &RXQW\ WR WKH FRQVWLWXWLRQDO ULJKWV RI WKRVH WKDW 

ZLOO FRPH LQWR FRQWDFW ZLWK SROLFH RIILFHUV DQG�RU VKHULII GHSXWLHV�  7KLV GHOLEHUDWH 

LQGLIIHUHQFH ZDV WKH PRYLQJ IRUFH EHKLQG 2¶%ULHQ¶V XVH RI XQFRQVWLWXWLRQDOO\ H[FHVVLYH 

DQG GHDGO\ IRUFH DJDLQVW 0U� 7XEE\� DQG WKH RWKHU RIILFHUV¶ IDLOXUH WR LQWHUYHQH�  :LWKRXW 

DQ\ WUDLQLQJ RQ WKH FRQVWLWXWLRQDO XVH RI IRUFH WR UHPRYH D VXVSHFW IURP D VTXDG FDU� WKH 

RIILFHUV RQ WKH VFHQH UHVRUWHG WR XVLQJ VHYHUDO OHYHOV RI IRUFH� LQFOXGLQJ GHDGO\ IRUFH� 
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DJDLQVW 0U� 7XEE\ QHDUO\ VLPXOWDQHRXVO\�  1RQH RI WKH %URZQ &RXQW\ RIILFHUV DFWHG WR 

LQWHUYHQH WR SUHYHQW WKLV XQFRQVWLWXWLRQDO XVH RI IRUFH�   

��� $V D UHVXOW RI WKH IDLOXUH WR WUDLQ E\ 6PLWK� 'HODLQ� 0LFKHO� *UHHQ %D\� DQG 

%URZQ &RXQW\� 0U� 7XEE\¶V HVWDWH LV HQWLWOHG WR GDPDJHV LQ DQ DPRXQW WR EH GHWHUPLQHG 

DW WULDO DQG 3ODLQWLIIV DUH HQWLWOHG WR LQMXQFWLYH UHOLHI WKDW ZLOO SUHYHQW RWKHU LQFLGHQWV RI 

GHDGO\ IRUFH DW WKH %URZQ &RXQW\ -DLO RU E\ *UHHQ %D\ SROLFH RIILFHUV�   

COUNT IV—Excessive Force—42 U.S.C. § 1983 

(Against Defendant City of Green Bay) 

��� 3ODLQWLIIV LQFRUSRUDWH E\ UHIHUHQFH DOO DOOHJDWLRQV VHW IRUWK LQ SDUDJUDSKV � 

WKURXJK �� DERYH� DV LI IXOO\ VHW IRUWK EHORZ�   

��� $W WKH WLPH RI 2IILFHU 2¶%ULHQ¶V XQFRQVWLWXWLRQDO XVH RI GHDGO\ IRUFH 

DJDLQVW 0U� 7XEE\� WKH *UHHQ %D\ 3ROLFH 'HSDUWPHQW KDG D FXVWRP DQG SUDFWLFH RI XVLQJ 

H[FHVVLYH IRUFH WKDW ZDV SHUVLVWHQW DQG ZLGHVSUHDG� VR WKDW LW ZDV WKH *UHHQ %D\ 3ROLFH 

'HSDUWPHQW¶V VWDQGDUG RSHUDWLQJ SURFHGXUH�   

��� 7KH *UHHQ %D\ 3ROLFH 'HSDUWPHQW¶V FXVWRP DQG SUDFWLFH RI XVLQJ H[FHVVLYH 

IRUFH ZDV RIWHQ GLUHFWHG WR XQDUPHG LQGLYLGXDOV� OLNH 0U� 7XEE\� DQG ZDV UDWLRQDOL]HG 

DQG H[FXVHG E\ SROLFH RIILFHUV� DQG WKH 'HSDUWPHQW� E\ SRLQWLQJ WR LQQRFXRXV DFWLRQV E\ 

WKH XQDUPHG LQGLYLGXDOV DQG FODLPLQJ WKDW VXFK DFWLRQV ZHUH VXVSLFLRXV RU GDQJHURXV�   

��� )RU H[DPSOH� RQ )HEUXDU\ ��� ����� *UHHQ %D\ SROLFH RIILFHUV XVHG 

H[FHVVLYH IRUFH RQ DQ XQDUPHG PDQ GXULQJ D WUDIILF VWRS�  $ *UHHQ %D\ 3ROLFH 2IILFHU 

LQLWLDWHG D WUDIILF VWRS RI D YHKLFOH�  $IWHU D SDVVHQJHU H[LWHG WKH YHKLFOH� KH UHDFKHG WR 

SXOO XS KLV SDQWV DQG WZR *UHHQ %D\ 3ROLFH 2IILFHUV XVHG 7DVHUV RQ WKH PDQ WKUHH WLPHV 
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ZLWKRXW ZDUQLQJ�  $ WKLUG 2IILFHU WKHQ YLROHQWO\ WDFNOHG WKH PDQ�  7KH 2IILFHUV LQYROYHG 

VXEVHTXHQWO\ FODLPHG WKH\ WKRXJKW WKH PDQ ZDV UHDFKLQJ IRU D ZHDSRQ ZKHQ KH ZDV 

VLPSO\ SXOOLQJ XS KLV SDQWV�   

��� $V DQRWKHU H[DPSOH� LQ ����� *UHHQ %D\ 3ROLFH 2IILFHUV XVHG D EDWRQ� 

VKDFNOHV� DQG ERGLO\ IRUFH DJDLQVW D PDQ LQVLGH KLV RZQ DSDUWPHQW� LQMXULQJ KLV KHDG� 

IDFH� DQG QHFN�  7KH &LW\ RI *UHHQ %D\ DJUHHG WR SD\ PRQHWDU\ GDPDJHV WR WKH PDQ DV D 

UHVXOW RI WKH ZURQJIXO FRQGXFW E\ WKH 2IILFHUV LQYROYHG�   

��� $V DQRWKHU H[DPSOH� LQ $SULO ����� D PDQ GLUHFWHG SURIDQLW\ WRZDUG D 

*UHHQ %D\ 3ROLFH 2IILFHU EXW SRVHG QR SK\VLFDO WKUHDW�  7KH *UHHQ %D\ 3ROLFH 2IILFHU 

VODPPHG WKH PDQ DJDLQVW D VTXDG FDU� WKUHZ KLP WR WKH JURXQG� DQG FRQWLQXHG WR EHDW KLP 

ZKLOH WKH PDQ OD\ RQ WKH JURXQG�  $ FRPSODLQW ZDV ORGJHG EXW WKH *UHHQ %D\ 3ROLFH 

'HSDUWPHQW FRQFOXGHG WKDW WKH 2IILFHU DFWHG DSSURSULDWHO\�      

��� $V DQRWKHU H[DPSOH� RQ $SULO ��� ���� IRXU *UHHQ %D\ 3ROLFH 2IILFHUV VKRW 

DQG NLOOHG %HQ 6RQQHQEHUJ DV KH ZDV H[LWLQJ KLV YHKLFOH�  6RQQHQEHUJ ZDV XQDUPHG�  

+RZHYHU� WKH VKRRWLQJ RIILFHUV ZHUH QRW GLVFLSOLQHG E\ *UHHQ %D\ EHFDXVH WKH\ FODLPHG� 

ZLWKRXW DQ\ FRUURERUDWLRQ� WKDW WKH\ KHDUG D VKRW DQG PLVWRRN D FHOO SKRQH LQ 

6RQQHQEHUJ¶V KDQG IRU D ILUHDUP�   

��� $V DQRWKHU H[DPSOH� LQ 'HFHPEHU ����� D *UHHQ %D\ 3ROLFH 2IILFHU 

DUUHVWHG D ZRPDQ LQ GRZQWRZQ *UHHQ %D\�  :KHQ WKH ZRPDQ UHDFKHG IRU LGHQWLILFDWLRQ 

IURP KHU SXUVH� WKH 2IILFHU LQYROYHG WDFNOHG KHU WR WKH JURXQG� FDXVLQJ KHU WR VXVWDLQ D 

FRQFXVVLRQ DQG EURNHQ IDFLDO ERQHV�  7KH *UHHQ %D\ 3ROLFH 'HSDUWPHQW WKHQ FODLPHG WKH 
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ZRPDQ¶V LQMXULHV ZHUH WKH UHVXOW RI KHU RZQ LQWR[LFDWLRQ DQG QRW WKH H[FHVVLYH IRUFH XVHG 

DJDLQVW KHU�  

��� $V DQRWKHU H[DPSOH� LQ -DQXDU\ ����� D PDQ� D VHOI�SURFODLPHG )LUVW 

$PHQGPHQW DXGLWRU� ZDV YLGHR UHFRUGLQJ SXEOLF VSDFHV RI WKH *UHHQ %D\ 3ROLFH 

'HSDUWPHQW�  $ *UHHQ %D\ 3ROLFH /LHXWHQDQW FRQIURQWHG WKH PDQ� ZKR ZDV GRLQJ QRWKLQJ 

LOOHJDO� DQG XVHG H[FHVVLYH SK\VLFDO IRUFH DJDLQVW KLP�   

��� 'HIHQGDQW &KLHI RI 3ROLFH 6PLWK� RU KLV SUHGHFHVVRUV� NQHZ RI WKLV SDWWHUQ 

RI H[FHVVLYH IRUFH DQG DOORZHG LW WR FRQWLQXH�  6PLWK DQG KLV SUHGHFHVVRUV WRRN QR DFWLRQ� 

RU WRRN LQDGHTXDWH DFWLRQ� WR GLVFLSOLQH WKH 3ROLFH 2IILFHUV LQYROYHG� 

��� %DVHG RQ WKH IRUHJRLQJ� WKH *UHHQ %D\ 3ROLFH 'HSDUWPHQW KDV D FXVWRP DQG 

SUDFWLFH RI H[FHVVLYH IRUFH� ZKLFK ZDV D PRYLQJ IRUFH EHKLQG 2¶%ULHQ¶V GHFLVLRQ WR VKRRW 

DQG NLOO 0U� 7XEE\ ZKLOH 0U� 7XEE\ OD\ KDQGFXIIHG DQG XQDUPHG RQ WKH JURXQG�  +DG 

2¶%ULHQ EHOLHYHG WKDW KLV VKRRWLQJ RI 0U� 7XEE\ ZRXOG EH GLVFLSOLQHG RU VHYHUHO\ 

VDQFWLRQHG E\ WKH *UHHQ %D\ 3ROLFH 'HSDUWPHQW� KH ZRXOG QRW KDYH XVHG OHWKDO IRUFH 

DJDLQVW 0U� 7XEE\� DQ DUUHVWHH ZKR ZDV O\LQJ IDFH�GRZQ RQ WKH JURXQG LQ KDQGFXIIV 

ZKLOH HQJDJHG E\ D SROLFH FDQLQH DQG ZKRVH HPSW\ KDQGV KDG EHHQ FOHDUO\ YLVLEOH 

PRPHQWV EHIRUH�  ,QVWHDG� DV D UHVXOW RI WKH *UHHQ %D\ 3ROLFH 'HSDUWPHQW¶V FXVWRP DQG 

SUDFWLFH RI XVLQJ H[FHVVLYH IRUFH� KH NQHZ RU EHOLHYHG WKDW KH FRXOG XVH GHDGO\ IRUFH DQG 

ODWHU FODLP WKDW LQQRFXRXV DFWLYLW\ VHHPHG VXVSLFLRXV RU GDQJHURXV�   

��� $V D UHVXOW RI WKH *UHHQ %D\ 3ROLFH 'HSDUWPHQW¶V FXVWRP DQG SUDFWLFH RI 

XVLQJ H[FHVVLYH IRUFH� 0U� 7XEE\¶V HVWDWH LV HQWLWOHG WR GDPDJHV LQ DQ DPRXQW WR EH 

GHWHUPLQHG DW WULDO DQG 3ODLQWLIIV DUH HQWLWOHG WR LQMXQFWLYH UHOLHI WKDW ZLOO SUHYHQW RWKHU 
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LQFLGHQWV RI H[FHVVLYH IRUFH DW WKH %URZQ &RXQW\ -DLO RU E\ *UHHQ %D\ 3ROLFH 2IILFHUV� 

VXFK DV E\ HQKDQFLQJ VXSHUYLVLRQ RI SROLFH RIILFHUV WKURXJK WKH XVH RI ERG\ FDPHUDV RU 

RWKHU PHDQV�   

COUNT V—State Created Danger—§ 1983 

(Against Defendants Zeigle,  Brown County, and Green Bay) 

��� 3ODLQWLIIV LQFRUSRUDWH E\ UHIHUHQFH DOO DOOHJDWLRQV VHW IRUWK LQ SDUDJUDSKV � 

WKURXJK �� DERYH� DV LI IXOO\ VHW IRUWK EHORZ�   

��� 'HIHQGDQW =HLJOH� D 3DWURO /LHXWHQDQW RI WKH %URZQ &RXQW\ 6KHULII¶V 

2IILFH� LV D SROLF\�PDNLQJ RIILFLDO RI %URZQ &RXQW\�  =HLJOH KDG ILQDO DXWKRULW\ RYHU WKH 

DFWLRQV RI WKH ODZ HQIRUFHPHQW RIILFHUV LQ WKH VDOO\ SRUW RQ WKH QLJKW RI 2FWREHU ��� �����  

$FFRUGLQJO\� ZKHQ =HLJOH RUGHUHG RIILFHUV SUHVHQW LQ WKH VDOO\ SRUW WR XVH SRWHQWLDOO\ 

OHWKDO IRUFH WR EUHDN WKH EDFN ZLQGRZ RI WKH VTXDG FDU� KH ZDV DQQRXQFLQJ D SROLF\ RI 

%URZQ &RXQW\�   

��� /LHXWHQDQW 1DWKDQ $OOHQ RI WKH *UHHQ %D\ 3ROLFH 'HSDUWPHQW LV D SROLF\�

PDNLQJ RIILFLDO RI WKH *UHHQ %D\ 3ROLFH 'HSDUWPHQW�  :KHQ D *UHHQ %D\ SROLFH RIILFHU 

GHFLGHG WR LQWURGXFH PDFH LQWR WKH VTXDG FDU� KH ZDV DVVLVWHG E\ /LHXWHQDQW =HLJOH DQG 

/LHXWHQDQW $OOHQ� ZKR ZHUH FUHDWLQJ SROLFLHV RI %URZQ &RXQW\ DQG WKH *UHHQ %D\ 3ROLFH 

'HSDUWPHQW�   

��� 'HVSLWH EHLQJ DZDUH RI WKH SODQ WR EUHDN WKH EDFN ZLQGRZ DQG LQWURGXFH 

PDFH LQWR WKH VTXDG FDU� QHLWKHU /LHXWHQDQW $OOHQ QRU /LHXWHQDQW =HLJOH QRU DQ\ RWKHU ODZ 

HQIRUFHPHQW RIILFHUV SULY\ WR WKH SODQ VKDUHG WKDW SODQ ZLWK WKH RIILFHUV HVWDEOLVKLQJ D 

FRQWDLQPHQW SHULPHWHU LQ DQG DURXQG WKH VDOO\ SRUW�   
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��� 7KH GHFLVLRQ WR EUHDN WKH EDFN ZLQGRZ RI D YHKLFOH DQG VSUD\ PDFH RQWR D 

SHUVRQ LQ D FRQILQHG VSDFH FUHDWHV D IRUHVHHDEOH ULVN RI VHULRXV W KDUP²DV D  UHVXOW RI 

EHLQJ VXEMHFWHG WR PDFH LQ D FRQILQHG VSDFH� WKH SHUVRQ ZLOO DWWHPSW WR HVFDSH WKH 

FRQILQHG VSDFH�  $V D UHVXOW RI DWWHPSWLQJ WR HVFDSH� WKH SHUVRQ ZLOO OLNHO\ EH VXEMHFWHG WR 

WKH XVH RI IRUFH E\ ODZ HQIRUFHPHQW�   

��� 7KLV ULVN RI VHULRXV KDUP ZDV IXUWKHU LQFUHDVHG E\ WKH GHFLVLRQ RI RIILFHUV 

QRW WR VKDUH WKH SODQ WR FUHDWH DQ HVFDSH URXWH DQG IRUFH 0U� 7XEE\ IURP WKH YHKLFOH�  

2IILFHUV HVWDEOLVKLQJ D SHULPHWHU GLG QRW NQRZ 0U� 7XEE\ ZRXOG H[LW WKH YHKLFOH� DQG 

WKHUHIRUH LPPHGLDWHO\ UHVRUWHG WR IRUFH RQFH KH GLG H[LW WKH YHKLFOH�    

��� =HLJOH¶V� %URZQ &RXQW\� DQG *UHHQ %D\¶V FXOSDELOLW\ LQ PDNLQJ WKLV 

GHFLVLRQ LV UHFNOHVV DQG VKRFNV WKH FRQVFLHQFH�  7KH EDFN GRRUV RI VTXDG FDUV FDQQRW EH 

RSHQHG IURP WKH LQVLGH�  7KHUHIRUH� ZKHQ 3ROLFH 2IILFHUV PDFHG 0U� 7XEE\� KH KDG QR 

UHDVRQDEOH PHDQV RI HVFDSH RU VXUUHQGHU�  6SUD\LQJ PDFH RQWR D SHUVRQ LQ D FRQILQHG 

VSDFH ZLWK QR UHDVRQDEOH PHDQV RI HVFDSH RU VXUUHQGHU LV WDQWDPRXQW WR WRUWXUH�  

$FFHSWHG ODZ HQIRUFHPHQW SUDFWLFHV ZRXOG FDOO IRU GH�HVFDODWLRQ²XVH RI D QHJRWLDWRU� 

ZDLWLQJ IRU WKH VXVSHFW WR EHFRPH FDOP� REWDLQLQJ YLVXDO FRQWDFW ZLWK WKH VXVSHFW WKURXJK 

OHVV WKDQ OHWKDO PHDQV� HWF�   

��� :KHQ WKH UHDU ZLQGRZ RI WKH VTXDG FDU ZDV EURNHQ� 0U� 7XEE\ EHJDQ 

FDOOLQJ IRU KHOS�  +LV FDOOV IRU KHOS ZHUH QRW KHHGHG� DQG QR GLDORJ RU QHJRWLDWLRQ ZLWK 

0U� 7XEE\ ZDV XQGHUWDNHQ�  ,QVWHDG� *UHHQ %D\ 3ROLFH 2IILFHU (ULF $OOHQ PDGH WKH 

GHFLVLRQ WR LQWURGXFH PDFH LQWR WKH VTXDG FDU ZLWK DVVLVWDQFH IURP =HLJOH DQG *UHHQ %D\ 

/LHXWHQDQW 1DWKDQ $OOHQ�  
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��� $V D UHVXOW RI VSUD\LQJ PDFH RQ 0U� 7XEE\ LQ D FRQILQHG VSDFH� 0U� 7XEE\ 

H[LWHG WKH FDU WKURXJK WKH RQO\ SRVVLEOH PHDQV RI HVFDSH RU VXUUHQGHU� WKH EURNHQ UHDU 

ZLQGRZ�  +LV GHFLVLRQ WR H[LW WKH FDU WKURXJK D EURNHQ ZLQGRZ PDGH 0U� 7XEE\ PRUH 

YXOQHUDEOH WR XVH RI IRUFH� DQG LQ IDFW VHYHUDO IRUPV RI IRUFH ZHUH GHSOR\HG DJDLQVW KLP 

DOPRVW VLPXOWDQHRXVO\�  +H ZDV VKRW ZLWK D EHDQ EDJ JXQ DQG HQJDJHG E\ D SROLFH FDQLQH�  

+LV DWWHPSW WR IOHH DOVR FRQWULEXWHG WR 2¶%ULHQ¶V GHFLVLRQ WR XVH GHDGO\ IRUFH DJDLQVW 0U� 

7XEE\�  $FFRUGLQJO\� WKH RIILFHUV¶ GHFLVLRQ WR EUHDN WKH ZLQGRZ DQG LQWURGXFH PDFH 

SUR[LPDWHO\ FDXVHG 0U� 7XEE\¶V GHDWK� ERGLO\ LQMXU\� DQG SDLQ DQG VXIIHULQJ�  

��� $V D UHVXOW RI =HLJOH� %URZQ &RXQW\¶V� DQG *UHHQ %D\¶V FUHDWLRQ RI GDQJHU� 

UHVXOWLQJ LQ 2¶%ULHQ¶V XVH RI GHDGO\ IRUFH� 0U� 7XEE\¶V HVWDWH LV HQWLWOHG WR GDPDJHV LQ DQ 

DPRXQW WR EH GHWHUPLQHG DW WULDO DQG 3ODLQWLIIV DUH HQWLWOHG WR LQMXQFWLYH UHOLHI WKDW ZLOO 

SUHYHQW RWKHU LQFLGHQWV RI VWDWH FUHDWHG GDQJHU E\ *UHHQ %D\ RIILFHUV� %URZQ &RXQW\ 

RIILFHUV� RU DW WKH %URZQ &RXQW\ -DLO�   

 

 

 

COUNT VI—Battery 

(Against Defendant O’Brien) 

��� 3ODLQWLIIV LQFRUSRUDWH E\ UHIHUHQFH DOO DOOHJDWLRQV VHW IRUWK LQ SDUDJUDSKV � 

WKURXJK �� DERYH� DV LI IXOO\ VHW IRUWK EHORZ�   
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��� 2¶%ULHQ¶V VKRRWLQJ RI 0U� 7XEE\� ZKLOH KH OD\ XQDUPHG IDFH�GRZQ RQ WKH 

JURXQG LQ KDQGFXIIV DQG HQJDJHG E\ D SROLFH FDQLQH� FRQVWLWXWHG DQ XQODZIXO XVH RI IRUFH 

RU YLROHQFH XSRQ 0U� 7XEE\� 

��� 2¶%ULHQ LQWHQWLRQDOO\ GLUHFWHG KLV VKRWV WRZDUG 0U� 7XEE\� 

��� 7KH VKRWV ILUHG DW 0U� 7XEE\ FDXVHG ERGLO\ LQMXU\� SDLQ DQG VXIIHULQJ� DQG 

GHDWK� 

��� $V D UHVXOW RI 2¶%ULHQ¶V EDWWHU\� 0U� 7XEE\¶V HVWDWH LV HQWLWOHG WR GDPDJHV 

LQ DQ DPRXQW WR EH GHWHUPLQHG DW WULDO DQG 3ODLQWLIIV DUH HQWLWOHG WR LQMXQFWLYH UHOLHI WKDW 

ZLOO SUHYHQW RWKHU LQFLGHQWV RI EDWWHU\ DW WKH %URZQ &RXQW\ -DLO RU E\ *UHHQ %D\ 3ROLFH 

2IILFHUV�   

COUNT VII—Negligence 

(Against Defendants O’Brien, City of Green Bay, and Brown County) 

��� 3ODLQWLIIV LQFRUSRUDWH E\ UHIHUHQFH DOO DOOHJDWLRQV VHW IRUWK LQ SDUDJUDSKV � 

WKURXJK �� DERYH� DV LI IXOO\ VHW IRUWK EHORZ�   

��� $IWHU DUUHVWLQJ 0U� 7XEE\� 2¶%ULHQ RZHG 0U� 7XEE\ D GXW\ WR XVH 

UHDVRQDEOH DQG RUGLQDU\ FDUH WR SURWHFW 0U� 7XEE\¶V OLIH DQG KHDOWK�   

��� 2¶%ULHQ EUHDFKHG WKDW GXW\ E\ VKRRWLQJ 0U� 7XEE\ PXOWLSOH WLPHV� 

LQFOXGLQJ LQ WKH KHDG� ZKLOH 0U� 7XEE\ ZDV XQDUPHG� LQ KDQGFXIIV� IDFH�GRZQ� DQG 

UHVWUDLQHG E\ D SROLFH FDQLQH�  1R UHDVRQDEOH ODZ HQIRUFHPHQW RIILFHU ZRXOG KDYH VKRW 

0U� 7XEE\ LQ WKH FLUFXPVWDQFHV�   2¶%ULHQ NQHZ 0U� 7XEE\ ZDV XQDUPHG�  +H REVHUYHG 

WKH VHDUFK LQFLGHQW WR DUUHVW RI 0U� 7XEE\ E\ 2IILFHU :HUQHFNH�  2IILFHU :HUQHFNH 

WKRURXJKO\ VHDUFKHG 0U� 7XEE\ LQ DFFRUGDQFH ZLWK *UHHQ %D\ 3ROLFH 'HSDUWPHQW 
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SROLFLHV� DQG FRQFOXVLYHO\ GHWHUPLQHG WKDW 7XEE\ GLG QRW KDYH D ZHDSRQ�  0RUHRYHU� DW 

WKH WLPH KH ZDV VKRW� 7XEE\ ZDV O\LQJ IDFH GRZQ� RQ WKH JURXQG� DQG ZDV HQJDJHG E\ D 

SROLFH FDQLQH�   

��� $V D UHVXOW RI 2¶%ULHQ¶V EUHDFK RI GXW\� 2¶%ULHQ LQIOLFWHG ERGLO\ LQMXU\� 

SDLQ DQG VXIIHULQJ� DQG GHDWK RQ 0U� 7XEE\�   

��� 2¶%ULHQ VKRW 0U� 7XEE\ ZKLOH DFWLQJ ZLWKLQ KLV VFRSH RI HPSOR\PHQW DV D 

3ROLFH 2IILFHU ZLWK WKH *UHHQ %D\ 3ROLFH 'HSDUWPHQW DQG�RU ZLWKLQ WKH VFRSH RI KLV 

HPSOR\PHQW DV D 3ROLFH 2IILFHU DW WKH UHTXHVW RI %URZQ &RXQW\ ZLWKLQ %URZQ &RXQW\¶V 

MXULVGLFWLRQ SXUVXDQW WR :LV� 6WDW� � ��������   

��� $V D UHVXOW RI 2¶%ULHQ¶V QHJOLJHQFH� 0U� 7XEE\¶V HVWDWH LV HQWLWOHG WR 

GDPDJHV LQ DQ DPRXQW WR EH GHWHUPLQHG DW WULDO DQG 3ODLQWLIIV DUH HQWLWOHG WR LQMXQFWLYH 

UHOLHI WKDW ZLOO SUHYHQW RWKHU LQFLGHQWV RI H[FHVVLYH IRUFH DW WKH %URZQ &RXQW\ -DLO RU E\ 

*UHHQ %D\ 3ROLFH 2IILFHUV�  

COUNT VIII—Negligence 

(Against Defendants Zeigle, Brown County, and Green Bay) 

��� 3ODLQWLIIV LQFRUSRUDWH E\ UHIHUHQFH DOO DOOHJDWLRQV VHW IRUWK LQ SDUDJUDSKV � 

WKURXJK �� DERYH� DV LI IXOO\ VHW IRUWK EHORZ�   

��� $V WKH 3DWURO /LHXWHQDQW LQ FKDUJH RI WKH VDOO\ SRUW� =HLJOH RZHG 0U� 7XEE\ 

D GXW\ WR XVH UHDVRQDEOH DQG RUGLQDU\ FDUH WR SURWHFW 0U� 7XEE\¶V OLIH DQG KHDOWK�  $V D 

UHVXOW RI 0U� 7XEE\¶V DUUHVW E\ *UHHQ %D\ 3ROLFH 2IILFHUV� *UHHQ %D\ DOVR RZHG 0U� 

7XEE\ D GXW\ WR XVH UHDVRQDEOH DQG RUGLQDU\ FDUH WR SURWHFW 0U� 7XEE\¶V OLIH DQG KHDOWK�   
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��� =HLJOH DQG *UHHQ %D\ EUHDFKHG WKLV GXW\ ZKHQ RIILFHUV SUHVHQW LQ WKH VDOO\ 

SRUW XVHG SRWHQWLDOO\ OHWKDO IRUFH WR EUHDN WKH EDFN ZLQGRZ RI WKH VTXDG FDU DQG PDFHG 

0U� 7XEE\ LQ D FRQILQHG VSDFH� ZLWKRXW VKDULQJ WKH SODQ WR GR VR ZLWK RWKHU RIILFHUV DQG 

ZLWKRXW KHHGLQJ KLV FDOOV IRU KHOS�  $FFHSWHG ODZ HQIRUFHPHQW VWDQGDUGV ZRXOG KDYH 

FDOOHG IRU RIILFHUV WR HQJDJH D SURIHVVLRQDO QHJRWLDWRU� DQG�RU XVH OHVV WKDQ OHWKDO PHDQV 

WR REWDLQ YLVXDO FRQWDFW RI 0U� 7XEE\ DQG ZDLW IRU WKH VLWXDWLRQ WR GH�HVFDODWH� 

SDUWLFXODUO\ DIWHU 0U� 7XEE\ FDOOHG IRU KHOS ZKHQ WKH UHDU ZLQGRZ RI WKH VTXDG ZDV 

EUHDFKHG�  $FFHSWHG ODZ HQIRUFHPHQW VWDQGDUGV ZRXOG KDYH DOVR FDOOHG IRU WKH SODQ WR EH 

VKDUHG ZLWK RWKHU RIILFHUV RQ WKH VFHQH� 

��� $V D UHVXOW RI EHLQJ HVFDODWLQJ WKH VLWXDWLRQ� L�H�� VSUD\LQJ PDFH RQ 0U� 

7XEE\ LQ D FRQILQHG VSDFH ZLWK QR UHDVRQDEOH PHDQV RI HVFDSH RU VXUUHQGHU� DQG LJQRULQJ 

KLV FDOOV IRU KHOS� 0U� 7XEE\ EHFDPH DJLWDWHG DQG H[LWHG WKH YHKLFOH WKURXJK D EURNHQ 

UHDU ZLQGRZ�  +LV DJLWDWHG VWDWH� DFW RI HVFDSLQJ WKURXJK WKH UHDU ZLQGRZ� DQG ODFN RI 

FRPPXQLFDWLRQ RI WKH SODQ WR IRUFH KLP RXW RI WKDW VDPH ZLQGRZ� FRQWULEXWHG WR 

2¶%ULHQ¶V GHFLVLRQ WR XVH GHDGO\ IRUFH DJDLQVW 0U� 7XEE\� DQG DFFRUGLQJO\� =HLJOH¶V DQG 

*UHHQ %D\¶V QHJOLJHQFH SUR[LPDWHO\ FDXVHG 0U� 7XEE\¶V GHDWK� ERGLO\ LQMXU\� DQG SDLQ 

DQG VXIIHULQJ�  

��� =HLJOH PDGH WKH GHFLVLRQ WR EUHDN WKH FDU ZLQGRZ DQG LQWURGXFH PDFH LQWR 

D FRQILGHG VSDFH ZKLOH DFWLQJ ZLWKLQ KLV VFRSH RI HPSOR\PHQW DV D 3DWURO /LHXWHQDQW ZLWK 

WKH %URZQ &RXQW\ 6KHULII¶V 2IILFH�   

��� $V D UHVXOW RI =HLJOH¶V DQG *UHHQ %D\¶V QHJOLJHQFH� 0U� 7XEE\¶V HVWDWH LV 

HQWLWOHG WR GDPDJHV LQ DQ DPRXQW WR EH GHWHUPLQHG DW WULDO DQG 3ODLQWLIIV DUH HQWLWOHG WR 
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LQMXQFWLYH UHOLHI WKDW ZLOO SUHYHQW RWKHU LQFLGHQWV RI QHJOLJHQFH DW WKH %URZQ &RXQW\ -DLO 

RU E\ %URZQ &RXQW\ RIILFHUV�   

 

 

COUNT IX—Direct Action—Wis. Stat. § 895.46 

(Against City of Green Bay) 

��� 3ODLQWLIIV LQFRUSRUDWH E\ UHIHUHQFH DOO DOOHJDWLRQV VHW IRUWK LQ SDUDJUDSKV � 

WKURXJK �� DERYH� DV LI IXOO\ VHW EHORZ�  

��� 7KH &LW\ LV UHVSRQVLEOH DQG OLDEOH XQGHU :LV� 6WDW� � ������ WR SD\ DQ\ 

MXGJPHQW IRU GDPDJHV DQG FRVWV HQWHUHG DJDLQVW 'HIHQGDQW 2¶%ULHQ DQG WKRVH 'HIHQGDQW 

-RKQ 'RH RIILFHUV HPSOR\HG E\ WKH *UHHQ %D\ 3ROLFH 'HSDUWPHQW� EHFDXVH WKHLU DFWV DW 

LVVXH UHVXOWLQJ LQ WKH GHDWK RI 0U� 7XEE\ ZHUH GRQH ZLWKLQ WKH VFRSH RI WKHLU HPSOR\PHQW 

DV &LW\ SROLFH RIILFHUV ZKLOH FDUU\LQJ RXW WKHLU GXWLHV DV RIILFHUV DQG HPSOR\HHV RI WKH 

&LW\�   

COUNT X—Direct Action—Wis. Stat. § 895.46 

(Against Brown County) 

��� 3ODLQWLII LQFRUSRUDWHV E\ UHIHUHQFH DOO DOOHJDWLRQV VHW IRUWK LQ SDUDJUDSKV � 

WKURXJK �� DERYH� DV LI IXOO\ VHW EHORZ�  

��� %URZQ &RXQW\ LV UHVSRQVLEOH DQG OLDEOH XQGHU :LV� 6WDW� � ������ WR SD\ 

DQ\ MXGJPHQW IRU GDPDJHV DQG FRVWV HQWHUHG DJDLQVW 'HIHQGDQWV 0OH]LYD� :LQLVWHUIHU� 

=HLJOH� 'HUQEDFK� DQG WKRVH -RKQ 'RH VKHULII GHSXWLHV HPSOR\HG E\ %URZQ &RXQW\� 

EHFDXVH WKHLU DFWV DW LVVXH UHVXOWLQJ LQ WKH GHDWK RI 0U� 7XEE\ ZHUH GRQH ZLWKLQ WKH VFRSH 
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RI WKHLU HPSOR\PHQW DV &RXQW\ GHSXWLHV ZKLOH FDUU\LQJ RXW WKHLU GXWLHV DV HPSOR\HHV RI 

%URZQ &RXQW\�    

��� %URZQ &RXQW\ LV UHVSRQVLEOH XQGHU :LV� 6WDW� � ������ WR SD\ DQ\ 

MXGJPHQW IRU GDPDJHV DQG FRVWV HQWHUHG DJDLQVW 2¶%ULHQ WR WKH H[WHQW 2¶%ULHQ ZDV DFWLQJ 

DV D ODZ HQIRUFHPHQW RIILFHU ZLWKLQ %URZQ &RXQW\¶V MXULVGLFWLRQ DW %URZQ &RXQW\¶V 

UHTXHVW SXUVXDQW WR :LV� 6WDW� � ������� 

RELIEF REQUESTED 

:KHUHIRUH WKH 3ODLQWLIIV VXH IRU UHOLHI DV IURP WKH 'HIHQGDQWV� MRLQWO\ DQG 
VHYHUDOO\� DV IROORZV�  

 
$� $FWXDO PRQHWDU\ GDPDJHV LQ DQ DPRXQW GHWHUPLQHG E\ D MXU\ IRU HDFK RI 

SODLQWLIIV¶ FDXVHV RI DFWLRQ�  
%� 7KH DZDUG RI SXQLWLYH GDPDJHV LQ DQ DPRXQW WR EH GHWHUPLQHG E\ D 

MXU\�  
&� 7KH DZDUG RI UHDVRQDEOH DWWRUQH\V¶ IHHV� FRVWV� DQG GLVEXUVHPHQWV RI 

WKLV DFWLRQ�   
'� ,QMXQFWLYH UHOLHI UHTXLULQJ WKH &LW\ RI *UHHQ %D\ DQG %URZQ &RXQW\ WR 

DGRSW SROLFLHV UHJDUGLQJ WKH XVH RI IRUFH WR SURKLELW WKH XVH RI OHWKDO 
IRUFH DJDLQVW DQ\RQH ZKR LV LQ FXVWRG\ DQG UHVWUDLQHG�  

(� ,QMXQFWLYH UHOLHI UHTXLULQJ WKH &LW\ RI *UHHQ %D\ DQG %URZQ &RXQW\ WR 
DGRSW SROLFLHV UHJDUGLQJ WKH XVH RI IRUFH� RU DOWHUQDWLYHV WR IRUFH� WR 
UHPRYH QRQ�FRPSOLDQW LQGLYLGXDOV IURP VTXDG FDUV�  

)� ,QMXQFWLYH UHOLHI UHTXLULQJ WKH &LW\ RI *UHHQ %D\ DQG %URZQ &RXQW\ WR 
FRQGXFW WUDLQLQJ IRU DOO ODZ HQIRUFHPHQW RIILFHUV DQG FRUUHFWLRQDO VWDII 
RQ WKH DSSURSULDWH XVH RI IRUFH�  

*� ,QMXQFWLYH UHOLHI UHTXLULQJ *UHHQ %D\ WR LQVWDOO� RSHUDWH� DQG PDLQWDLQ 
DSSURSULDWLRQ DXGLR YLVXDO UHFRUGLQJ HTXLSPHQW WR FDSWXUH DQG SUHVHUYH 
D UHFRUG RI DQ\ XVH RI IRUFH E\ SROLFH RIILFHUV�  

+� 6XFK RWKHU DQG IXUWKHU UHOLHI DV WKLV &RXUW GHHPV MXVW DQG SURSHU�  
 

DEMAND FOR JURY TRIAL 

 3XUVXDQW WR 5XOH �� RI WKH )HGHUDO 5XOHV RI &LYLO 3URFHGXUH� 3ODLQWLII GHPDQGV 

WULDO E\ MXU\ LQ WKLV DFWLRQ RI DOO LVVXHV VR WULDEOH�  
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'DWHG�  )HEUXDU\ BB� ���� 

%\  /s/ Forrest Tahdooahnippah  BBBBBBB  
6NLS 'XURFKHU �:, %DU �������� 
GXURFKHU�VNLS#GRUVH\�FRP 
)RUUHVW 7DKGRRDKQLSSDK �01 %DU 
�������� 
IRUUHVW#GRUVH\�FRP 
 

'256(< 	 :+,71(< //3 
6XLWH ����� �� 6RXWK 6L[WK 6WUHHW 
0LQQHDSROLV� 01 ���������� 
7HOHSKRQH�  ����� �������� 
)DFVLPLOH�  ����� �������� 
 
'DYLG 5� $UPVWURQJ �:, %DU �������� 
GDYLG�DUPVWURQJ�#JPDLO�FRP 
���� :HVWFKHVWHU 'U� 
0DQDVVDV� 9$ ����� 

Attorneys for Plaintiffs 
 

  

Case 1:19-cv-00137-WCG   Filed 02/27/20   Page 24 of 25   Document 79-1



 

�� 
��������������?� 

CERTIFICATE OF SERVICE 
 

, +(5(%< &(57,)< WKDW RQ WKH BBWK GD\ RI )HEUXDU\� ����� , VHUYHG WKH IRUHJRLQJ 
THIRD AMENDED COMPLAINT YLD WKH &RXUW¶V &0�(&) V\VWHP� FDXVLQJ 'HIHQGDQWV WR EH 
VHUYHG HOHFWURQLFDOO\� 
 
 

   /s/ Forrest Tahdooahnippah 
)RUUHVW 7DKGRRDKQLSSDK 
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IN UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF WISCONSIN 

 
BBBBBBBBBBBBBBBBBBBBBBBBBBBBB 
 

 

6XVDQ 'R[WDWRU� $UOLH 'R[WDWRU� DQG 
6DUDK :XQGHUOLFK� DV 6SHFLDO 
$GPLQLVWUDWRUV RI WKH (VWDWH RI -RQDWKRQ 
&� 7XEE\� 

3ODLQWLIIV�  

YV� 

(ULN 2¶%ULHQ� $QGUHZ 6PLWK� 7RGG -� 
'HODLQ� +HLGL 0LFKHO� &LW\ RI *UHHQ 
%D\� %URZQ &RXQW\� -RVHSK 3� 0OH]LYD� 
1DWKDQ .� :LQLVWHUIHU� 7KRPDV =HLJOH� 
%UDGOH\ $� 'HUQEDFK� DQG -RKQ 'RHV ��
�(ULN 2¶%ULHQ� $QGUHZ 6PLWK� 7RGG -� 
'HODLQ� +HLGL 0LFKHO� &LW\ RI *UHHQ 
%D\� %URZQ &RXQW\� -RVHSK 3� 0OH]LYD� 
1DWKDQ .� :LQLVWHUIHU� 7KRPDV =HLJOH� 
DQG -RKQ 'RHV ���� 

'HIHQGDQWV�� 

&DVH 1R� �����FY�������:&* 

SECOND AMENDED COMPLAINT 
THIRD AMENDED COMPLAINT  

BBBBBBBBBBBBBBBBBBBBBBBBBBBBB  
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 3ODLQWLIIV 6XVDQ 'R[WDWRU �³6XH 'R[WDWRU´�� $UOLH 'R[WDWRU� DQG 6DUDK :XQGHUOLFK 

�FROOHFWLYHO\ ³3ODLQWLIIV´�� LQ WKHLU FDSDFLWLHV DV WKH VSHFLDO DGPLQLVWUDWRUV RI WKH (VWDWH RI 

-RQDWKRQ &� 7XEE\� DV DQG IRU WKHLU 6HFRQG 7KLUG $PHQGHG &RPSODLQW DJDLQVW (ULN 

2¶%ULHQ� $QGUHZ 6PLWK� 7RGG -� 'HODLQ� +HLGL 0LFKHO� WKH &LW\ RI *UHHQ %D\� %URZQ 

&RXQW\� -RVHSK 3� 0OH]LYD� 1DWKDQ .� :LQLVWHUIHU� 7KRPDV =HLJOH� %UDGOH\ $� 'HUQEDFK� 

DQG -RKQ 'RHV ���� DOOHJH DQG VWDWH DV IROORZV� 

INTRODUCTION 

�� 2Q 2FWREHU ��� ����� -RQDWKRQ 7XEE\� D WZHQW\�VL[ \HDU ROG UHVLGHQW RI 

*UHHQ %D\� :LVFRQVLQ� ZDV VKRW PXOWLSOH WLPHV E\ D *UHHQ %D\ SROLFH RIILFHU� LQFOXGLQJ 

LQ WKH KHDG� ZKLOH 0U� 7XEE\ ZDV XQDUPHG� LQ KDQGFXIIV� IDFH�GRZQ� DQG UHVWUDLQHG E\ D 

SROLFH FDQLQH� DQG LQ FXVWRG\ZKLOH LQ WKH ³VDOO\ SRUW´ RIDW WKH %URZQ &RXQW\ MDLO�  7KH 

VKRRWLQJ RFFXUUHG LQ WKH ³VDOO\ SRUW´ RI WKH %URZQ &RXQW\ -DLO DQG ZDV REVHUYHG E\ 

VHYHUDO *UHHQ %D\ SROLFH RIILFHUV DQG %URZQ &RXQW\ VKHULII GHSXWLHV DQG�RU FRUUHFWLRQDO 

RIILFHUV� ZKR IDLOHG WR LQWHUYHQH�  7KH VKRRWLQJ RI DQ XQDUPHG DQG UHVWUDLQHG PDQ E\ D 

SROLFH RIILFHU DW WKH MDLO LV DQ HJUHJLRXV YLRODWLRQ RI WKH 8�6� &RQVWLWXWLRQ�  3ODLQWLIIV� WKH 

SHUVRQDO UHSUHVHQWDWLYHV RI 0U� 7XEE\¶V HVWDWH� EULQJ WKLV FLYLO DFWLRQ WR YLQGLFDWH KLV 

FRQVWLWXWLRQDO ULJKWV�   

JURISDICTION AND VENUE 

�� 7KLV LV DQ DFWLRQ IRU FLYLO GDPDJHV DQG LQMXQFWLYH UHOLHI SXUVXDQW WR �� 

8�6�&� � ���� EDVHG XSRQ YLRODWLRQV RI 0U� 7XEE\¶V ULJKWV XQGHU WKH )RXUWK� (LJKWK� DQG 

)RXUWHHQWK $PHQGPHQWV WR WKH 8QLWHG 6WDWHV &RQVWLWXWLRQ�  -XULVGLFWLRQ LQ WKLV &RXUW 

H[LVWV SXUVXDQW WR �� 8�6�&� �� ���� DQG ���� EDVHG RQ YLRODWLRQV RI �� 8�6�&� � ���� 
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DQG FODLPV DULVLQJ XQGHU WKH 8QLWHG 6WDWHV &RQVWLWXWLRQ�  6XSSOHPHQWDO MXULVGLFWLRQ RYHU 

3ODLQWLIIV¶ VWDWH ODZ FODLPV H[LVWV SXUVXDQW WR �� 8�6�&� � �����  )RU DOO VWDWH ODZ FODLPV 

DVVHUWHG EHORZ� 3ODLQWLIIV KDYH FRPSOLHG ZLWK WKH QRWLFH UHTXLUHPHQWV RI :LV� 6WDW� � 

������� 

�� 7KLV &RXUW KDV SHUVRQDO MXULVGLFWLRQ RYHU DOO 'HIHQGDQWV EHFDXVH WKH\ KDYH 

VXEVWDQWLDO FRQWDFWV ZLWK DQG�RU DUH GRPLFLOHG ZLWKLQ WKLV 'LVWULFW�   

�� 9HQXH LV SURSHU LQ WKLV GLVWULFW SXUVXDQW WR �� 8�6�&� � �����E���� LQ WKDW ³D 

VXEVWDQWLDO SDUW RI WKH HYHQWV JLYLQJ ULVH WR WKH FODLP RFFXUUHG´ LQ WKLV 'LVWULFW� 

PARTIES 

�� $W WKH WLPH RI KLV GHDWK� -RQDWKRQ 7XEE\ ZDV D UHVLGHQW RI *UHHQ %D\� 

:LVFRQVLQ�   

�� 3ODLQWLIIV 6XH 'R[WDWRU� $UOLH 'R[WDWRU� DQG 6DUDK :XQGHUOLFK ZHUH 

DSSRLQWHG 6SHFLDO $GPLQLVWUDWRUV RI 0U� 7XEE\¶V HVWDWH SXUVXDQW WR /HWWHUV RI 6SHFLDO 

$GPLQLVWUDWLRQ GDWHG 'HFHPEHU �� ���� LQ WKH SUREDWH PDWWHU FDSWLRQHG In the Matter of 

the Estate of Jonathon C. Tubby� �����35�������� LQ %URZQ &RXQW\ &LUFXLW &RXUW�  

8QGHU WKH /HWWHUV RI 6SHFLDO $GPLQLVWUDWLRQ� 6XH 'R[WDWRU� $UOLH 'R[WDWRU� DQG 6DUDK 

:XQGHUOLFK ZHUH MRLQWO\ JUDQWHG DOO WKH VDPH SRZHUV� GXWLHV� DQG OLDELOLWLHV DV D 3HUVRQDO 

5HSUHVHQWDWLYH IRU 0U� 7XEE\¶V HVWDWH�   

�� 6XH 'R[WDWRU DQG $UOLH 'R[WDWRU DUH UHVLGHQWV RI 6H\PRXU� :LVFRQVLQ� 

�� 6DUDK :XQGHUOLFK LV D UHVLGHQW RI *UHHQ %D\� :LVFRQVLQ�  
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�� $W WKH WLPH RI -RQDWKRQ 7XEE\¶V GHDWK� 'HIHQGDQW (ULN 2¶%ULHQ ZDV D 

SROLFH RIILFHU HPSOR\HG E\ WKH *UHHQ %D\ 3ROLFH 'HSDUWPHQW�  2IILFHU 2¶%ULHQ LV VXHG LQ 

KLV LQGLYLGXDO FDSDFLW\�   

��� 'HIHQGDQW $QGUHZ 6PLWK LV WKH &KLHI RI 3ROLFH RI WKH *UHHQ %D\ 3ROLFH 

'HSDUWPHQW� DQG LQ KLV RIILFLDO FDSDFLW\ LV UHVSRQVLEOH IRU WKH KLULQJ� WUDLQLQJ� DQG 

VXSHUYLVLRQ RI 'HIHQGDQW 2¶%ULHQ DQG WKH 'HIHQGDQW -RKQ 'RH SROLFH RIILFHUV HPSOR\HG 

E\ WKH *UHHQ %D\ 3ROLFH 'HSDUWPHQW ZKR ZHUH SUHVHQW GXULQJ WKH VKRRWLQJ RI -RQDWKRQ 

7XEE\�  'HIHQGDQW 6PLWK LV VXHG LQ KLV RIILFLDO FDSDFLW\�   

��� 'HIHQGDQW 7RGG -� 'HODLQ LV WKH 6KHUULII RI %URZQ &RXQW\� :LVFRQVLQ� DQG 

LQ KLV RIILFLDO FDSDFLW\ LV UHVSRQVLEOH IRU WKH RSHUDWLRQ RI WKH %URZQ &RXQW\ -DLO� DQG WKH 

KLULQJ� WUDLQLQJ� DQG VXSHUYLVLRQ RI 'HIHQGDQW +HLGL 0LFKHO� 'HIHQGDQWV 0OH]LYD� 

:LQLVWHUIHU� =HLJOH� DQG 7KRPDV� DQG WKH 'HIHQGDQW -RKQ 'RH VKHULII GHSXWLHV DQG 

FRUUHFWLRQDO RIILFHUV HPSOR\HG E\ WKH %URZQ &RXQW\ 6KHUULII¶V 'HSDUWPHQW ZKR ZHUH 

SUHVHQW GXULQJ WKH VKRRWLQJ RI 0U� 7XEE\� 'HODLQ LV VXHG LQ KLV RIILFLDO FDSDFLW\�   

��� 'HIHQGDQW +HLGL 0LFKHO LV WKH -DLO $GPLQLVWUDWRU IRU WKH %URZQ &RXQW\ 

-DLO� DQG LV UHVSRQVLEOH IRU WKH GD\�WR�GD\ RSHUDWLRQ RI WKH MDLO�  $GPLQLVWUDWRU 0LFKHO LV 

VXHG LQ KHU RIILFLDO FDSDFLW\�   

��� 'HIHQGDQW &LW\ RI *UHHQ %D\ LV D PXQLFLSDO FRUSRUDWLRQ ZLWK LWV SULQFLSDO 

SODFH RI EXVLQHVV DW ��� 1RUWK -HIIHUVRQ 6WUHHW� *UHHQ %D\� :, ������  7KH &LW\ 

PDLQWDLQV DQG RSHUDWHV WKH *UHHQ %D\ 3ROLFH 'HSDUWPHQW�   
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��� 'HIHQGDQW %URZQ &RXQW\ LV D PXQLFLSDO FRUSRUDWLRQ ZLWK LWV SULQFLSDO SODFH 

RI EXVLQHVV DW ��� (� :DOQXW 6WUHHW� *UHHQ %D\� :LVFRQVLQ ������  %URZQ &RXQW\ 

PDLQWDLQV DQG RSHUDWHV WKH %URZQ &RXQW\ 6KHUULII¶V 2IILFH DQG %URZQ &RXQW\ -DLO�   

��� -RVHSK 3� 0OH]LYD DQG 1DWKDQ .� :LQLVWHUIHU DUH 'HSXW\ %URZQ &RXQW\ 

6KHULIIV�  0OH]LYD DQG :LQLVWHUIHU DUH VXHG LQ WKHLU LQGLYLGXDO FDSDFLWLHV�  0OH]LYD DQG 

:LQLVWHUIHU ZHUH SUHYLRXVO\ QDPHG LQ WKLV DFWLRQ DV -RKQ 'RH GHIHQGDQWV�  

��� 7KRPDV =HLJOH LV D 3DWURO /LHXWHQDQW ZLWK WKH %URZQ &RXQW\ 6KHULII¶V 

2IILFH�  =HLJOH LV VXHG LQ KLV RIILFLDO DQG LQGLYLGXDO FDSDFLW\�  =HLJOH ZDV SUHYLRXVO\ 

QDPHG LQ WKLV DFWLRQ DV D -RKQ 'RH GHIHQGDQW�  

��� %UDGOH\ $� 'HUQEDFK LV D *UHHQ %D\ 3ROLFH 2IILFHU�  +H LV VXHG LQ KLV 

LQGLYLGXDO FDSDFLW\�  'HUQEDFK ZDV SUHYLRXVO\ QDPHG LQ WKLV DFWLRQ DV D -RKQ 'RH 

GHIHQGDQW� 

������ -RKQ 'RHV ��� DUH *UHHQ %D\ SROLFH RIILFHUV� %URZQ &RXQW\ VKHULIIV� 

DQG�RU %URZQ &RXQW\ FRUUHFWLRQDO RIILFHUV ZKR ZHUH SUHVHQW DW WKH DUUHVW DQG�RU VKRRWLQJ 

RI -RQDWKRQ 7XEE\ RQ 2FWREHU ��� ����� RU ZKRVH DFWLRQV RU IDLOXUHV WR DFW FRQWULEXWHG WR 

0U� 7XEE\¶V GHDWK�  -RKQ 'RHV ��� DUH VXHG LQ LQ WKHLU LQGLYLGXDO FDSDFLWLHV�   

STATEMENT OF FACTS 

������ 2Q 2FWREHU ��� ����� -RQDWKRQ 7XEE\ ZDV VWRSSHG IRU D WUDIILF YLRODWLRQ E\ 

2IILFHUV 2¶%ULHQ DQG &ROWRQ :HUQHFNH RI WKH *UHHQ %D\ 3ROLFH 'HSDUWPHQW�   

������ 'XULQJ WKH FRXUVH RI WKLV VWRS� 2IILFHUV 2¶%ULHQ DQG :HUQHFNH GHWHUPLQHG 

WKDW 0U� 7XEE\ KDG DQ RXWVWDQGLQJ ZDUUDQW IRU IDLOXUH WR UHSRUW WR WKH %URZQ &RXQW\ -DLO 
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IRU D ���GD\ VHQWHQFH IRU 2SHUDWLQJ :KLOH 5HYRNHG� D QRQ�YLROHQW FULPH XQGHU WKH ODZV RI 

WKH VWDWH RI :LVFRQVLQ� 

������ 2IILFHUV 2¶%ULHQ DQG :HUQHFNH KDQGFXIIHG 0U� 7XEE\ DQG SODFHG KLP LQ 

WKHLU SDWURO YHKLFOH IRU WUDQVSRUW WR WKH %URZQ &RXQW\ -DLO�  2IILFHU :HUQHFNH FRQGXFWHG D 

VHDUFK LQFLGHQW WR WKH DUUHVW DQG KDQGFXIILQJ RI 0U� 7XEE\ DQG GHWHUPLQHG WKDW KH ZDV 

XQDUPHG�  7KLV VHDUFK ZDV GLUHFWO\ REVHUYHG E\ 2IILFHU 2¶%ULHQ� 

������ $IWHU 2IILFHUV 2¶%ULHQ DQG :HUQHFNH¶V DUULYDO DW WKH MDLO ZLWK 0U� 7XEE\� 

0U� 7XEE\ UHIXVHG WR H[LW WKH SROLFH VTXDG FDU WKDW KDG WUDQVSRUWHG KLP WR WKH %URZQ 

&RXQW\ -DLO�  )ROORZLQJ WKLV UHIXVDO� D ODUJH QXPEHU RI SROLFH RIILFHUV DQG VKHULII GHSXWLHV 

FDPH WR WKH ³VDOO\ SRUW´ RI WKH MDLO�  7KLV LQFOXGHG 'HIHQGDQWV 0OH]LYD� :LQLVWHUIHU� 

=HLJOH� DQG 7KRPDV� DV ZHOO DV WKH -RKQ 'RH GHIHQGDQWV�  7KH ³VDOO\ SRUW´ LV D VHFXUHG 

HQWU\ZD\ RI WKH MDLO� ZKHUH DUUHVWHHV DUH WUDQVSRUWHG IURP D VTXDG FDU LQWR WKH MDLO LWVHOI�   

��� 'HIHQGDQWV 0OH]LYD� :LQLVWHUIHU� =HLJOH� DQG 7KRPDV� DQG WKH -RKQ 'RH 

GHIHQGDQWV� ZHUH LQIRUPHG WKDW 0U� 7XEE\ ZDV KDQGFXIIHG DQG KDG SUHYLRXVO\ EHHQ 

VHDUFKHG DQG GHWHUPLQHG WR EH XQDUPHG�   

������ 1HLWKHU WKH *UHHQ %D\ 3ROLFH 'HSDUWPHQW QRU WKH %URZQ &RXQW\ 6KHULII¶V 

2IILFH KDG VWDQGDUG SURFHGXUHV RU WUDLQLQJ IRU UHPRYLQJ D QRQ�FRPSOLDQW VXVSHFW IURP D 

VTXDG FDU� VXFK DV E\ XVH RI D QHJRWLDWRU RU QRQ�OHWKDO IRUFH�  $V D UHVXOW RI WKH ODFN RI 

WUDLQLQJ� D GLVDJUHHPHQW HPHUJHG EHWZHHQ WKH *UHHQ %D\ 3ROLFH 'HSDUWPHQW DQG %URZQ 

&RXQW\ 6KHULII¶V 2IILFH FRQFHUQLQJ KRZ WR UHPRYH 0U� 7XEE\ IURP WKH VTXDG FDU�  

(YHQWXDOO\� DJDLQVW WKH VXJJHVWLRQ RI WKH UDQNLQJ 6:$7 RIILFHU RI WKH *UHHQ %D\ 3ROLFH 

'HSDUWPHQW� 'HIHQGDQW =HLJOH DQG *UHHQ %D\ 3ROLFH 2IILFHUV SUHVHQW DW WKH VFHQH GHFLGHG 

Case 1:19-cv-00137-WCG   Filed 02/27/20   Page 7 of 29   Document 79-2



 

� 
��������������?� 

WR FRPPDQGHG WKH RIILFHUV SUHVHQW� LQFOXGLQJ *UHHQ %D\ 3ROLFH 2IILFHUV� WR XVH SRWHQWLDOO\ 

OHWKDO IRUFH WR EUHDN WKH EDFN ZLQGRZ RI WKH VTXDG FDU DQG PDFH 0U� 7XEE\�   

������ $IWHU 0U� 7XEE\ ZDV PDFHG� KH H[LWHG WKH VTXDG FDU DQG KH ZDV VKRW E\ D 

³EHDQ EDJ´ JXQ DQG ELWWHQ E\ D SROLFH FDQLQH�  'XH WR WKH IRUFH RI WKH ³EHDQ EDJ´ 

SURMHFWLOH RU FDQLQH� RU ERWK� 0U� 7XEE\ IHOO WR WKH JURXQG�  $V KH GLG VR� 0U� 7XEE\¶V 

KDQGV ZHUH FOHDUO\ YLVLEOH DQG KH ZDV FOHDUO\ XQDUPHG�  1RQHWKHOHVV� ZKLOH 0U� 7XEE\ OD\ 

IDFH�GRZQ RQ WKH JURXQG� LQ KDQGFXIIV DQG UHVWUDLQHG E\ D SROLFH FDQLQH� 2IILFHU 2¶%ULHQ 

ILUHG PXOWLSOH VKRWV IURP FORVH UDQJH DW 0U� 7XEE\� NLOOLQJ KLP�  7KHVH VKRWV E\ 2IILFHU 

2¶%ULHQ VWUXFN 0U� 7XEE\ LQ WKH EDFN RI WKH KHDG� EDFN RI WKH QHFN� DQG EDFN�  

������ $W WKH WLPH� 2IILFHU 2¶%ULHQ GUHZ KLV JXQ DQG ILUHG DW 0U� 7XEE\� 

'HIHQGDQWV 0OH]LYD� :LQLVWHUIHU� =HLJOH� 'HUQEDFK� DQG -RKQ 'RHV ��� ZHUH LQ FORVH 

SUR[LPLW\ WR 2¶%ULHQ�  <HW� QRQH RI WKHVH 'HIHQGDQWV LQWHUYHQHG WR SUHYHQW 2¶%ULHQ 

IURP XVLQJ GHDGO\ IRUFH DJDLQVW WKH XQDUPHG� KDQGFXIIHG PDQ�   

������ $W DOO WLPHV 'HIHQGDQWV 2IILFHUV 2¶%ULHQ� 0OH]LYD� :LQLVWHUIHU� =HLJOH� 

'HUQEDFK� DQG -RKQ 'RHV ��� ZHUH DFWLQJ XQGHU FRORU RI VWDWH ODZ�   

COUNT I—Unconstitutional Use of Deadly Force—42 U.S.C. § 1983 

(Against Defendant O’Brien) 

������ 3ODLQWLIIV LQFRUSRUDWH E\ UHIHUHQFH DOO DOOHJDWLRQV VHW IRUWK LQ SDUDJUDSKV � 

WKURXJK ��� DERYH� DV LI IXOO\ VHW IRUWK EHORZ�  

������ 2IILFHU 2¶%ULHQ¶V XVH RI GHDGO\ IRUFH DJDLQVW DQ XQDUPHG� KDQGFXIIHG PDQ 

FRQVWLWXWHV D YLRODWLRQ RI WKH )RXUWK� (LJKWK� DQG )RXUWHHQWK $PHQGPHQWV RI WKH 8�6� 

&RQVWLWXWLRQ�  7KH XVH RI GHDGO\ IRUFH DJDLQVW XQDUPHG� KDQGFXIIHG PDQ E\ D SROLFH 
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RIILFHU HPSOR\HG E\ WKH &LW\ RI *UHHQ %D\ FRQVWLWXWHV DQ XQUHDVRQDEOH VHL]XUH� D 

GHSULYDWLRQ RI 0U� 7XEE\¶V ULJKW RI OLEHUW\ ZLWKRXW GXH SURFHVV RI ODZ� D YLRODWLRQ RI KLV 

ERGLO\ LQWHJULW\ LQ YLRODWLRQ RI KLV ULJKW WR VXEVWDQWLYH GXH SURFHVV� DQG FUXHO DQG XQXVXDO 

SXQLVKPHQW�  

������ $W WKH WLPH 2IILFHU 2¶%ULHQ XVH RI GHDGO\ IRUFH� 2IILFHU 2¶%ULHQ ZDV DFWLQJ 

XQGHU WKH FRORU RI ODZ�  2¶%ULHQ¶V DELOLW\ WR VKRRW 0U� 7XEE\ PXOWLSOH WLPHV� LQFOXGLQJ LQ 

WKH KHDG� ZKLOH 0U� 7XEE\ ZDV XQDUPHG�  KDQGFXIIHG� UHVWUDLQHG E\ D SROLFH FDQLQH� DQG 

IDFH�GRZQ RQ WKH JURXQG ZDV PDGH SRVVLEOH RQO\ EHFDXVH 2¶%ULHQ ZDV FORWKHG ZLWK WKH 

DXWKRULW\ RI D *UHHQ %D\ SROLFH RIILFHU�   

������ $W WKH WLPH RI 2IILFHU 2¶%ULHQ¶V XVH RI GHDGO\ IRUFH� QR UHDVRQDEOH RIILFHU 

LQ KLV SRVLWLRQ ZRXOG KDYH EHOLHYHG GHDGO\ IRUFH ZDV MXVWLILHG�  ,W ZDV FOHDUO\ HVWDEOLVKHG 

DW WKH WLPH RI 0U� 7XEE\¶V GHDWK WKDW DQ RIILFHU PD\ XVH GHDGO\ IRUFH RQO\ ZKHQ D 

UHDVRQDEOH RIILFHU� XQGHU WKH VDPH FLUFXPVWDQFHV� ZRXOG EHOLHYH WKDW D VXVSHFW¶V DFWLRQV 

SODFHG WKH RIILFHU RU RWKHUV LQ WKH LPPHGLDWH YLFLQLW\ LQ LPPLQHQW GDQJHU RI GHDWK RU 

VHULRXV KDUP�  $W WKH WLPH RI 0U� 7XEE\¶V GHDWK� KH ZDV KDQGFXIIHG� XQDUPHG� UHVWUDLQHG 

E\ D SROLFH FDQLQH� DQG IDFH�GRZQ RQ WKH JURXQG�  1R UHDVRQDEOH RIILFHU FRXOG KDYH 

EHOLHYHG WKDW 0U� 7XEE\¶V DFWLRQV SODFHG WKH RIILFHU RU RWKHUV LQ WKH LPPHGLDWH YLFLQLW\ LQ 

LPPLQHQW GDQJHU RI GHDWK RU VHULRXV KDUP�   

������ 7KH FRQGXFW RI 2IILFHU 2¶%ULHQ WKXV YLRODWHG FOHDUO\ HVWDEOLVKHG ULJKWV RI 

0U� 7XEE\ RI ZKLFK UHDVRQDEOH RIILFHUV NQHZ RU VKRXOG KDYH NQRZQ�   

������ $V D GLUHFW DQG SUR[LPDWH UHVXOW RI WKH FRQGXFW RI 2IILFHU 2¶%ULHQ 

GHVFULEHG DERYH� FRPPLWWHG LQ UHFNOHVV GLVUHJDUG RI 0U� 7XEE\¶V ULJKWV� 0U� 7XEE\ DQG 
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3ODLQWLIIV KDYH EHHQ GDPDJHG LQ YDULRXV UHVSHFWV� LQFOXGLQJ EXW QRW OLPLWHG WR WKH 

GHSULYDWLRQ RI 0U� 7XEE\ RI KLV OLIH DQG KLV SUH�GHDWK SDLQ DQG VXIIHULQJ DQG SHFXQLDU\ 

ORVV� DOO UHVXOWLQJ IURP DQG DWWULEXWDEOH WR WKH GHSULYDWLRQ RI KLV FRQVWLWXWLRQDO DQG 

VWDWXWRU\ ULJKWV JXDUDQWHHG E\ WKH )RXUWK� (LJKWK DQG )RXUWHHQWK $PHQGPHQWV RI WKH 

&RQVWLWXWLRQ RI WKH 8QLWHG 6WDWHV DQG SURWHFWHG XQGHU �� 8�6�&� � �����   

������ $V D UHVXOW RI 2IILFHU 2¶%ULHQ¶V YLRODWLRQV RI 0U� 7XEE\¶V FRQVWLWXWLRQDO 

ULJKWV� 0U� 7XEE\¶V HVWDWH LV HQWLWOHG WR GDPDJHV LQ DQ DPRXQW WR EH GHWHUPLQHG DW WULDO 

DQG 3ODLQWLIIV DUH HQWLWOHG WR LQMXQFWLYH UHOLHI WKDW ZLOO SUHYHQW RWKHU LQFLGHQWV RI GHDGO\ 

IRUFH E\ *UHHQ %D\ SROLFH RIILFHUV� 

COUNT II—Failure to Intervene—42 U.S.C. § 1983 
 

(Against Defendants Mleziva, Winisterfer, Zeigle, Dernbach, and John Does 1-5) 
 

������ 3ODLQWLIIV LQFRUSRUDWH E\ UHIHUHQFH DOO DOOHJDWLRQV VHW IRUWK LQ SDUDJUDSKV � 

WKURXJK ��� DERYH� DV LI IXOO\ VHW IRUWK EHORZ�  

������ 0OH]LYD� :LQLVWHUIHU� =HLJOH� 'HUQEDFK� DQG -RKQ 'RHV ��� RZHG 0U� 

7XEE\ D GXW\ WR LQWHUYHQH LI DQRWKHU RIILFHU XVHG H[FHVVLYH IRUFH RQ KLP�  

������ 0OH]LYD� :LQLVWHUIHU� =HLJOH� 'HUQEDFK� DQG -RKQ 'RHV ��� FRXOG VHH 

2IILFHU 2¶%ULHQ GUDZ KLV JXQ DQG EHJLQ ILULQJ DW 0U� 7XEE\� DQG NQHZ WKDW 2IILFHU 

2¶%ULHQ ZDV DERXW WR XVH GHDGO\ IRUFH DJDLQVW 0U� 7XEE\ E\ VKRRWLQJ KLP PXOWLSOH 

WLPHV� LQFOXGLQJ LQ WKH KHDG�  0OH]LYD� :LQLVWHUIHU� =HLJOH� 'HUQEDFK� DQG -RKQ 'RHV ��� 

NQHZ WKDW WKH XVH RI GHDGO\ IRUFH E\ 2IILFHU 2¶%ULHQ ZRXOG YLRODWH FOHDUO\ HVWDEOLVKHG 

ULJKWV RI 0U� 7XEE\ RI ZKLFK UHDVRQDEOH RIILFHUV NQHZ RU VKRXOG KDYH NQRZQ� DV 0U� 

7XEE\ GLG QRW SRVH D ULVN RI LPPLQHQW GDQJHU RI GHDWK RU VHULRXV KDUP WR 2IILFHU 2¶%ULHQ 
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RU DQ\ RWKHUV LQ WKH LPPHGLDWH YLFLQLW\ EHFDXVH 0U� 7XEE\ ZDV XQDUPHG� KDQGFXIIHG� DQG 

UHVWUDLQHG E\ D SROLFH FDQLQH� 

������ 0OH]LYD� :LQLVWHUIHU� =HLJOH� 'HUQEDFK� DQG -RKQ 'RHV ��� ZHUH SUHVHQW LQ 

WKH ³VDOO\ SRUW´ LQ FORVH SUR[LPLW\ WR 2IILFHU 2¶%ULHQ DQG KDG D UHDOLVWLF RSSRUWXQLW\ WR 

WDNH VWHSV WR SUHYHQW 2IILFHU 2¶%ULHQ IURP VKRRWLQJ 0U� 7XEE\� 

������ 0OH]LYD� :LQLVWHUIHU� =HLJOH� 'HUQEDFK� DQG -RKQ 'RHV ��� IDLOHG WR WDNH 

UHDVRQDEOH VWHSV WR SUHYHQW 2IILFHU 2¶%ULHQ IURP VKRRWLQJ 0U� 7XEE\ PXOWLSOH WLPHV LQ 

WKH EDFN DQG LQ WKH KHDG� ZKLOH 0U� 7XEE\ ZDV XQDUPHG� KDQGFXIIHG� UHVWUDLQHG E\ D 

SROLFH FDQLQH� DQG IDFH�GRZQ RQ WKH JURXQG� 

������ $V D UHVXOW RI 0OH]LYD� :LQLVWHUIHU� =HLJOH� 'HUQEDFK� DQG -RKQ 'RHV ���¶V 

IDLOXUH WR DFW� 0U� 7XEE\ ZDV NLOOHG E\ 2IILFHU 2¶%ULHQ�   

������ $W WKH WLPH RI 2IILFHU 2¶%ULHQ¶V LPSURSHU XVH RI GHDGO\ IRUFH� 0OH]LYD� 

:LQLVWHUIHU� =HLJOH� 'HUQEDFK� DQG -RKQ 'RHV ��� ZHUH DFWLQJ XQGHU WKH FRORU RI ODZ�  

0OH]LYD� :LQLVWHUIHU� =HLJOH� 'HUQEDFK� DQG -RKQ 'RHV ��� SRVVHVVHG WKH SRZHU WR 

LQWHUYHQH WR SUHYHQW YLRODWLRQ RI 0U� 7XEE\¶V FRQVWLWXWLRQDO ULJKWV E\ YLUWXH RI WKHLU 

DXWKRULW\ XQGHU VWDWH ODZ DV SROLFH RIILFHUV� VKHULII GHSXWLHV� DQG�RU FRUUHFWLRQDO RIILFHUV�  

7KH\ PLVXVHG WKLV SRZHU E\ IDLOLQJ WR LQWHUYHQH�   

������ 7KH FRQGXFW RI 0OH]LYD� :LQLVWHUIHU� =HLJOH� 'HUQEDFK� DQG -RKQ 'RHV ��� 

WKXV YLRODWHG FOHDUO\ HVWDEOLVKHG ULJKWV RI 0U� 7XEE\ RI ZKLFK UHDVRQDEOH RIILFHUV NQHZ 

RU VKRXOG KDYH NQRZQ�   

������ $V D GLUHFW DQG SUR[LPDWH UHVXOW RI WKH FRQGXFW RI 0OH]LYD� :LQLVWHUIHU� 

=HLJOH� 'HUQEDFK� DQG -RKQ 'RHV ��� GHVFULEHG DERYH� FRPPLWWHG LQ UHFNOHVV GLVUHJDUG RI 
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0U� 7XEE\¶V ULJKWV� 0U� 7XEE\ DQG 3ODLQWLIIV KDYH EHHQ GDPDJHG LQ YDULRXV UHVSHFWV� 

LQFOXGLQJ EXW QRW OLPLWHG WR WKH GHSULYDWLRQ RI 0U� 7XEE\� RI KLV OLIH� DQG KLV SUH�GHDWK 

SDLQ DQG VXIIHULQJ DQG SHFXQLDU\ ORVV� DOO UHVXOWLQJ IURP DQG DWWULEXWDEOH WR WKH 

GHSULYDWLRQ RI KLV FRQVWLWXWLRQDO DQG VWDWXWRU\ ULJKWV JXDUDQWHHG E\ WKH )RXUWK� (LJKWK DQG 

)RXUWHHQWK $PHQGPHQWV RI WKH &RQVWLWXWLRQ RI WKH 8QLWHG 6WDWHV DQG SURWHFWHG XQGHU �� 

8�6�&� � �����   

������ $V D UHVXOW RI YLRODWLRQV RI 0U� 7XEE\¶V FRQVWLWXWLRQDO ULJKWV E\ 0OH]LYD� 

:LQLVWHUIHU� =HLJOH� 'HUQEDFK� DQG -RKQ 'RHV ���� 0U� 7XEE\¶V HVWDWH LV HQWLWOHG WR 

GDPDJHV LQ DQ DPRXQW WR EH GHWHUPLQHG DW WULDO DQG 3ODLQWLIIV DUH HQWLWOHG WR LQMXQFWLYH 

UHOLHI WKDW ZLOO SUHYHQW RWKHU LQFLGHQWV RI GHDGO\ IRUFH LQ WKH SUHVHQFH RI *UHHQ %D\ SROLFH 

RIILFHUV� %URZQ &RXQW\ VKHULII GHSXWLHV� DQG�RU %URZQ &RXQW\ FRUUHFWLRQDO RIILFHUV�   

COUNT III—Failure to Train—42 U.S.C. § 1983 

(Against Defendants Smith, Delain, Michel, City of Green Bay, and Brown County) 

������ 3ODLQWLIIV LQFRUSRUDWH E\ UHIHUHQFH DOO DOOHJDWLRQV VHW IRUWK LQ SDUDJUDSKV � 

WKURXJK �� DERYH� DV LI IXOO\ VHW IRUWK EHORZ�  

������ 'HIHQGDQWV 6PLWK� 'HODLQ� 0LFKHO� &LW\ RI *UHHQ %D\� DQG %URZQ &RXQW\ 

IDLOHG WR WUDLQ WKHLU ODZ HQIRUFHPHQW RIILFHUV RQ KRZ WR UHPRYH QRQ�FRPSOLDQW VXVSHFWV 

IURP VTXDG FDUV� 

������ -XVW DV SROLF\PDNHUV ³NQRZ WR D PRUDO FHUWDLQW\´ WKDW ODZ HQIRUFHPHQW 

RIILFHUV ZLOO EH UHTXLUHG WR DUUHVW IOHHLQJ VXVSHFWV� City of Canton v. Harris� ��� 8�6� 

���� ��� Q��� ������� 6PLWK� 'HODLQ� 0LFKHO� *UHHQ %D\� DQG %URZQ &RXQW\ NQHZ WKDW 

*UHHQ %D\ 3ROLFH 2IILFHUV DQG %URZQ &RXQW\ 6KHULII 'HSXWLHV ZRXOG HQFRXQWHU VXVSHFWV 
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WKDW UHIXVH WR H[LW VTXDG YHKLFOHV� SDUWLFXODUO\ DW WKH ³VDOO\ SRUW�´  7KH QDWXUH RI WKH ³VDOO\ 

SRUW´ LV WHQVH²DUUHVWHHV DUH DW WKH ILUVW SRLQW RI WKH WUDQVLWLRQ IURP RUGLQDU\ VRFLHW\ LQWR 

MDLO�  $V D UHVXOW� LW LV REYLRXV WKDW VRPH DUUHVWHHV PD\ EHFRPH QRQ�FRPSOLDQW DQG UHIXVH 

WR H[LW WKH VTXDG FDU WKDW WUDQVSRUWHG WKHP WR MDLO�     

��� 'HVSLWH WKH KLJKO\ OLNHOLKRRG RI WKH QHHG WR UHPRYH D QRQ�FRPSOLDQW 

VXVSHFW IURP D VTXDG FDU DW WKH ³VDOO\ SRUW´ DUHD RI WKH MDLO� QRQH RI 6PLWK� 'HODLQ� 

0LFKHO� *UHHQ %D\� RU %URZQ &RXQW\ SURPXOJDWHG DQ\ SROLFLHV FRQFHUQLQJ WKH 

FRQVWLWXWLRQDO XVH RI IRUFH WR UHPRYH D VXVSHFW IURP D VTXDG FDU RU XVH RI DOWHUQDWLYHV WR 

IRUFH� VXFK DV SURIHVVLRQDO QHJRWLDWRUV�  2Q LQIRUPDWLRQ DQG EHOLHI� QRQH RI 6PLWK� 

'HODLQ� 0LFKHO� *UHHQ %D\� RU %URZQ &RXQW\ SURYLGHG DQ\ WUDLQLQJ DW DOO FRQFHUQLQJ WKH 

FRQVWLWXWLRQDO XVH RI IRUFH WR UHPRYH D VXVSHFW IURP D VTXDG FDU RU XVH RI DOWHUQDWLYHV WR 

IRUFH� VXFK DV SURIHVVLRQDO QHJRWLDWRUV�   

������ 0RUHRYHU� %URZQ &RXQW\ NQRZV WKDW LWV RIILFHUV ZLOO REVHUYH H[FHVVLYH XVH 

RI IRUFH E\ RWKHU RIILFHUV� \HW %URZQ &RXQW\ GRHV QRW WUDLQ LWV RIILFHUV RQ LQWHUYHQWLRQ WR 

SUHYHQW H[FHVVLYH XVH RI IRUFH DW DOO� 

������ 7KH IDLOXUH WR WUDLQ RIILFHUV FRQVWLWXWHV GHOLEHUDWH LQGLIIHUHQFH E\ 6PLWK� 

'HODLQ� 0LFKHO� *UHHQ %D\� DQG %URZQ &RXQW\ WR WKH FRQVWLWXWLRQDO ULJKWV RI WKRVH WKDW 

ZLOO FRPH LQWR FRQWDFW ZLWK SROLFH RIILFHUV DQG�RU VKHULII GHSXWLHV�  7KLV GHOLEHUDWH 

LQGLIIHUHQFH ZDV WKH PRYLQJ IRUFH EHKLQG 2¶%ULHQ¶V XVH RI XQFRQVWLWXWLRQDOO\ H[FHVVLYH 

DQG GHDGO\ IRUFH DJDLQVW 0U� 7XEE\� DQG WKH RWKHU RIILFHUV¶ IDLOXUH WR LQWHUYHQH�  :LWKRXW 

DQ\ WUDLQLQJ RQ WKH FRQVWLWXWLRQDO XVH RI IRUFH WR UHPRYH D VXVSHFW IURP D VTXDG FDU� WKH 

RIILFHUV RQ WKH VFHQH UHVRUWHG WR XVLQJ VHYHUDO OHYHOV RI IRUFH� LQFOXGLQJ GHDGO\ IRUFH� 
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DJDLQVW 0U� 7XEE\ QHDUO\ VLPXOWDQHRXVO\�  1RQH RI WKH %URZQ &RXQW\ RIILFHUV DFWHG WR 

LQWHUYHQH WR SUHYHQW WKLV XQFRQVWLWXWLRQDO XVH RI IRUFH�   

������ $V D UHVXOW RI WKH IDLOXUH WR WUDLQ E\ 6PLWK� 'HODLQ� 0LFKHO� *UHHQ %D\� DQG 

%URZQ &RXQW\� 0U� 7XEE\¶V HVWDWH LV HQWLWOHG WR GDPDJHV LQ DQ DPRXQW WR EH GHWHUPLQHG 

DW WULDO DQG 3ODLQWLIIV DUH HQWLWOHG WR LQMXQFWLYH UHOLHI WKDW ZLOO SUHYHQW RWKHU LQFLGHQWV RI 

GHDGO\ IRUFH DW WKH %URZQ &RXQW\ -DLO RU E\ *UHHQ %D\ SROLFH RIILFHUV�   

COUNT IV—Failure to Supervise—42 U.S.C. § 1983 

(Against Defendants Smith, Delain, Michel, City of Green Bay, and Brown County) 

��� 3ODLQWLIIV LQFRUSRUDWH E\ UHIHUHQFH DOO DOOHJDWLRQV VHW IRUWK LQ SDUDJUDSKV � 

WKURXJK �� DERYH� DV LI IXOO\ VHW IRUWK EHORZ�  

��� 'HIHQGDQWV 6PLWK� 'HODLQ� 0LFKHO� &LW\ RI *UHHQ %D\� DQG %URZQ &RXQW\ 

IDLOHG WR DGHTXDWHO\ VXSHUYLVH 2IILFHUV 2¶%ULHQ� 0OH]LYD� :LQLVWHUIHU� =HLJOH� 'HUQEDFK� 

DQG -RKQ 'RHV ���� 

��� 'HIHQGDQWV 6PLWK� 'HODLQ� 0LFKHO� &LW\ RI *UHHQ %D\� DQG %URZQ &RXQW\ 

KDYH D ORQJVWDQGLQJ DQG ZLGHVSUHDG SUDFWLFH RI IDLOLQJ WR LQVWDOO YLGHR DQG DXGLR 

UHFRUGLQJ HTXLSPHQW LQ WKH ³VDOO\ SRUW´ DUHD RI WKH %URZQ &RXQW\ MDLO RU RQ WKH SHUVRQV 

RI LQGLYLGXDO RIILFHUV �NQRZQ DV ³ERG\ FDPV´��  7KH SUDFWLFH RI 'HODLQ� 0LFKHO� DQG 

%URZQ &RXQW\ RI IDLOLQJ WR LQVWDOO YLGHR DQG DXGLR UHFRUGLQJ HTXLSPHQW LQ WKH ³VDOO\ 

SRUW´ KDV EHHQ LQ H[LVWHQFH VLQFH DW OHDVW ���� ZKHQ WKH %URZQ &RXQW\ MDLO ZDV 

FRQVWUXFWHG ZLWK VXUYHLOODQFH YLGHR LQFDSDEOH RI UHFRUGLQJ�  $W OHDVW WKUHH \HDUV DJR� 

WKHQ�%URZQ &RXQW\ 6KHULII -RKQ *RVVDJH LGHQWLILHG WKH ODFN RI UHFRUGLQJ HTXLSPHQW DV D 
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³ULVN�´  ,Q ����� %URZQ &RXQW\ 6XSHUYLVRUV DSSURYHG IXQGLQJ IRU YLGHR XSJUDGHV� EXW QR 

XSJUDGHV ZHUH PDGH�    

��� 6LPLODUO\� D ORQJVWDQGLQJ DQG ZLGHVSUHDG SUDFWLFH RI 6PLWK DQG *UHHQ %D\ 

WR IDLO WR HTXLS RIILFHUV ZLWK ERG\ FDPV KDV H[LVWHG VLQFH DW OHDVW ����� ZKHQ *UHHQ %D\ 

SDUWLFLSDWHG LQ WULDO UXQV DQG IRFXV JURXSV IRU ERG\ FDPV�  'HVSLWH VLPLODU FLWLHV �VXFK DV 

$SSOHWRQ� :LVFRQVLQ� HTXLSSLQJ RIILFHUV ZLWK ERG\ FDPV� 6PLWK� RQ EHKDOI RI WKH &LW\ RI 

*UHHQ %D\� PDGH WKH GHOLEHUDWH FKRLFH QRW WR HTXLS *UHHQ %D\ SROLFH RIILFHUV ZLWK ERG\ 

FDPV�   

��� 7KH SULPDU\ SXUSRVH RI YLGHR DQG DXGLR UHFRUGLQJ HTXLSPHQW� ZKHWKHU LQ D 

VDOO\ SRUW RU RQ DQ LQGLYLGXDO RIILFHU¶V ERG\� LV WR GHWHFW� GHWHU� DQG GLVFLSOLQH 

XQFRQVWLWXWLRQDO XVHV RI IRUFH�  7KHUHIRUH� 'HIHQGDQWV 6PLWK� 'HODLQ� 0LFKHO� &LW\ RI 

*UHHQ %D\� DQG %URZQ &RXQW\ ZHUH RQ QRWLFH WKDW WKH XQFRQVWLWXWLRQDO XVH RI IRUFH LQ WKH 

³VDOO\ SRUW´ DUHD RI WKH MDLO ZDV D KLJKO\ SUHGLFWDEOH FRQVHTXHQFH RI WKHLU IDLOXUH WR 

UHTXLUH YLGHR DQG DXGLR UHFRUGLQJ HTXLSPHQW�  ,QGHHG� RQ LQIRUPDWLRQ DQG EHOLHI� WKHUH 

KDYH EHHQ SULRU FRQIURQWDWLRQV DQG LQFLGHQWV DW WKH ³VDOO\ SRUW´ DUHD RI WKH %URZQ &RXQW\ 

-DLO�   

��� 7KH IDLOXUH WR VXSHUYLVH RIILFHUV ZLWK YLGHR DQG DXGLR UHFRUGLQJ HTXLSPHQW 

FRQVWLWXWHV GHOLEHUDWH LQGLIIHUHQFH E\ 6PLWK� 'HODLQ� 0LFKHO� *UHHQ %D\� DQG %URZQ 

&RXQW\ WR WKH FRQVWLWXWLRQDO ULJKWV RI WKRVH WKDW ZLOO FRPH LQWR FRQWDFW ZLWK SROLFH 

RIILFHUV DQG�RU VKHULII GHSXWLHV�   

��� 7KLV GHOLEHUDWH LQGLIIHUHQFH ZDV WKH PRYLQJ IRUFH EHKLQG 2¶%ULHQ¶V XVH RI 

XQFRQVWLWXWLRQDOO\ H[FHVVLYH DQG GHDGO\ IRUFH DJDLQVW 0U� 7XEE\� DQG WKH RWKHU RIILFHUV¶ 

Case 1:19-cv-00137-WCG   Filed 02/27/20   Page 15 of 29   Document 79-2



 

�� 
��������������?� 

IDLOXUH WR LQWHUYHQH�  +DG 2¶%ULHQ NQRZQ WKDW YLGHR DQG DXGLR UHFRUGLQJ HTXLSPHQW ZDV 

SRLVHG WR FDSWXUH KLV XVH RI OHWKDO IRUFH DJDLQVW 0U� 7XEE\� DQ DUUHVWHH ZKR ZDV O\LQJ 

IDFH�GRZQ RQ WKH JURXQG LQ KDQGFXIIV ZKLOH HQJDJHG E\ D SROLFH FDQLQH DQG ZKR¶V HPSW\ 

KDQGV KDG EHHQ FOHDUO\ YLVLEOH PRPHQWV EHIRUH� KH ZRXOG QRW KDYH ILUHG WKH OHWKDO VKRWV 

IRU IHDU RI IXWXUH GLVFLSOLQH RU VDQFWLRQ�  )RU WKH VDPH UHDVRQ� KDG 'HIHQGDQWV 0OH]LYD� 

:LQLVWHUIHU� =HLJOH� 'HUQEDFK� DQG -RKQ 'RHV ���� NQRZQ WKDW WKHLU IDLOXUH WR LQWHUYHQH 

ZRXOG EH FDSWXUHG E\ YLGHR DQG DXGLR UHFRUGLQJ HTXLSPHQW� WKH\ ZRXOG KDYH DFWHG WR 

VWRS 2¶%ULHQ IURP KLV XQFRQVWLWXWLRQDO XVH RI GHDGO\ IRUFH�   

��� $V D UHVXOW RI WKH IDLOXUH WR VXSHUYLVH E\ 6PLWK� 'HODLQ� 0LFKHO� *UHHQ %D\� 

DQG %URZQ &RXQW\� 0U� 7XEE\¶V HVWDWH LV HQWLWOHG WR GDPDJHV LQ DQ DPRXQW WR EH 

GHWHUPLQHG DW WULDO DQG 3ODLQWLIIV DUH HQWLWOHG WR LQMXQFWLYH UHOLHI WKDW ZLOO SUHYHQW RWKHU 

LQFLGHQWV RI GHDGO\ IRUFH DW WKH %URZQ &RXQW\ -DLO RU E\ *UHHQ %D\ SROLFH RIILFHUV�   

COUNT IV—Excessive Force—42 U.S.C. § 1983 

(Against Defendant City of Green Bay) 

������ 3ODLQWLIIV LQFRUSRUDWH E\ UHIHUHQFH DOO DOOHJDWLRQV VHW IRUWK LQ SDUDJUDSKV � 

WKURXJK ���� DERYH� DV LI IXOO\ VHW IRUWK EHORZ�   

������ $W WKH WLPH RI 2IILFHU 2¶%ULHQ¶V XQFRQVWLWXWLRQDO XVH RI GHDGO\ IRUFH 

DJDLQVW 0U� 7XEE\� WKH *UHHQ %D\ 3ROLFH 'HSDUWPHQW KDG D FXVWRP DQG SUDFWLFH RI XVLQJ 

H[FHVVLYH IRUFH WKDW ZDV SHUVLVWHQW DQG ZLGHVSUHDG� VR WKDW LW ZDV WKH *UHHQ %D\ 3ROLFH 

'HSDUWPHQW¶V VWDQGDUG RSHUDWLQJ SURFHGXUH�   

������ 7KH *UHHQ %D\ 3ROLFH 'HSDUWPHQW¶V FXVWRP DQG SUDFWLFH RI XVLQJ H[FHVVLYH 

IRUFH ZDV RIWHQ GLUHFWHG WR XQDUPHG LQGLYLGXDOV� OLNH 0U� 7XEE\� DQG ZDV UDWLRQDOL]HG 
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DQG H[FXVHG E\ SROLFH RIILFHUV� DQG WKH 'HSDUWPHQW� E\ SRLQWLQJ WR LQQRFXRXV DFWLRQV E\ 

WKH XQDUPHG LQGLYLGXDOV DQG FODLPLQJ WKDW VXFK DFWLRQV ZHUH VXVSLFLRXV RU GDQJHURXV�   

������ )RU H[DPSOH� RQ )HEUXDU\ ��� ����� *UHHQ %D\ SROLFH RIILFHUV XVHG 

H[FHVVLYH IRUFH RQ DQ XQDUPHG PDQ GXULQJ D WUDIILF VWRS�  $ *UHHQ %D\ 3ROLFH 2IILFHU 

LQLWLDWHG D WUDIILF VWRS RI D YHKLFOH�  $IWHU D SDVVHQJHU H[LWHG WKH YHKLFOH� KH UHDFKHG WR 

SXOO XS KLV SDQWV DQG WZR *UHHQ %D\ 3ROLFH 2IILFHUV XVHG 7DVHUV RQ WKH PDQ WKUHH WLPHV 

ZLWKRXW ZDUQLQJ�  $ WKLUG 2IILFHU WKHQ YLROHQWO\ WDFNOHG WKH PDQ�  7KH 2IILFHUV LQYROYHG 

VXEVHTXHQWO\ FODLPHG WKH\ WKRXJKW WKH PDQ ZDV UHDFKLQJ IRU D ZHDSRQ ZKHQ KH ZDV 

VLPSO\ SXOOLQJ XS KLV SDQWV�   

������ $V DQRWKHU H[DPSOH� LQ ����� *UHHQ %D\ 3ROLFH 2IILFHUV XVHG D EDWRQ� 

VKDFNOHV� DQG ERGLO\ IRUFH DJDLQVW D PDQ LQVLGH KLV RZQ DSDUWPHQW� LQMXULQJ KLV KHDG� 

IDFH� DQG QHFN�  7KH &LW\ RI *UHHQ %D\ DJUHHG WR SD\ PRQHWDU\ GDPDJHV WR WKH PDQ DV D 

UHVXOW RI WKH ZURQJIXO FRQGXFW E\ WKH 2IILFHUV LQYROYHG�   

������ $V DQRWKHU H[DPSOH� LQ $SULO ����� D PDQ GLUHFWHG SURIDQLW\ WRZDUG D 

*UHHQ %D\ 3ROLFH 2IILFHU EXW SRVHG QR SK\VLFDO WKUHDW�  7KH *UHHQ %D\ 3ROLFH 2IILFHU 

VODPPHG WKH PDQ DJDLQVW D VTXDG FDU� WKUHZ KLP WR WKH JURXQG� DQG FRQWLQXHG WR EHDW KLP 

ZKLOH WKH PDQ OD\ RQ WKH JURXQG�  $ FRPSODLQW ZDV ORGJHG EXW WKH *UHHQ %D\ 3ROLFH 

'HSDUWPHQW FRQFOXGHG WKDW WKH 2IILFHU DFWHG DSSURSULDWHO\�      

������ $V DQRWKHU H[DPSOH� RQ $SULO ��� ���� IRXU *UHHQ %D\ 3ROLFH 2IILFHUV VKRW 

DQG NLOOHG %HQ 6RQQHQEHUJ DV KH ZDV H[LWLQJ KLV YHKLFOH�  6RQQHQEHUJ ZDV XQDUPHG�  

+RZHYHU� WKH VKRRWLQJ RIILFHUV ZHUH QRW GLVFLSOLQHG E\ *UHHQ %D\ EHFDXVH WKH\ FODLPHG� 

ZLWKRXW DQ\ FRUURERUDWLRQ� WKDW WKH\ KHDUG D VKRW DQG PLVWRRN D FHOO SKRQH LQ 
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6RQQHQEHUJ¶V KDQG IRU D ILUHDUP�  RQ )HEUXDU\ ��� ����� WZR *UHHQ %D\ 3ROLFH 2IILFHUV 

ZHQW WR DQ DSDUWPHQW LQ *UHHQ %D\ WR FRQGXFW D ³ZHOOQHVV FKHFN´ RQ D PDQ NQRZQ WR 

KDYH D PHQWDO LOOQHVV�  :KHQ WKH PDQ UHVLVWHG DQ XQFRQVWLWXWLRQDO VHDUFK DQG VHL]XUH� WKH 

2IILFHUV LQYROYHG VKRW DQG NLOOHG WKH PDQ�   

������ $V DQRWKHU H[DPSOH� LQ 'HFHPEHU ����� D *UHHQ %D\ 3ROLFH 2IILFHU 

DUUHVWHG D ZRPDQ LQ GRZQWRZQ *UHHQ %D\�  :KHQ WKH ZRPDQ UHDFKHG IRU LGHQWLILFDWLRQ 

IURP KHU SXUVH� WKH 2IILFHU LQYROYHG WDFNOHG KHU WR WKH JURXQG� FDXVLQJ KHU WR VXVWDLQ D 

FRQFXVVLRQ DQG EURNHQ IDFLDO ERQHV�  7KH *UHHQ %D\ 3ROLFH 'HSDUWPHQW WKHQ FODLPHG WKH 

ZRPDQ¶V LQMXULHV ZHUH WKH UHVXOW RI KHU RZQ LQWR[LFDWLRQ DQG QRW WKH H[FHVVLYH IRUFH XVHG 

DJDLQVW KHU�  

������ $V DQRWKHU H[DPSOH� LQ -DQXDU\ ����� D PDQ� D VHOI�SURFODLPHG )LUVW 

$PHQGPHQW DXGLWRU� ZDV YLGHR UHFRUGLQJ SXEOLF VSDFHV RI WKH *UHHQ %D\ 3ROLFH 

'HSDUWPHQW�  $ *UHHQ %D\ 3ROLFH /LHXWHQDQW FRQIURQWHG WKH PDQ� ZKR ZDV GRLQJ QRWKLQJ 

LOOHJDO� DQG XVHG H[FHVVLYH SK\VLFDO IRUFH DJDLQVW KLP�   

������ 'HIHQGDQW &KLHI RI 3ROLFH 6PLWK� RU KLV SUHGHFHVVRUV� NQHZ RI WKLV SDWWHUQ 

RI H[FHVVLYH IRUFH DQG DOORZHG LW WR FRQWLQXH�  6PLWK DQG KLV SUHGHFHVVRUV WRRN QR DFWLRQ� 

RU WRRN LQDGHTXDWH DFWLRQ� WR GLVFLSOLQH WKH 3ROLFH 2IILFHUV LQYROYHG� 

������ %DVHG RQ WKH IRUHJRLQJ� WKH *UHHQ %D\ 3ROLFH 'HSDUWPHQW KDV D FXVWRP DQG 

SUDFWLFH RI H[FHVVLYH IRUFH� ZKLFK ZDV D PRYLQJ IRUFH EHKLQG 2¶%ULHQ¶V GHFLVLRQ WR VKRRW 

DQG NLOO 0U� 7XEE\ ZKLOH 0U� 7XEE\ OD\ KDQGFXIIHG DQG XQDUPHG RQ WKH JURXQG�  +DG 

2¶%ULHQ EHOLHYHG WKDW KLV VKRRWLQJ RI 0U� 7XEE\ ZRXOG EH GLVFLSOLQHG RU VHYHUHO\ 

VDQFWLRQHG E\ WKH *UHHQ %D\ 3ROLFH 'HSDUWPHQW� KH ZRXOG QRW KDYH XVHG OHWKDO IRUFH 
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DJDLQVW 0U� 7XEE\� DQ DUUHVWHH ZKR ZDV O\LQJ IDFH�GRZQ RQ WKH JURXQG LQ KDQGFXIIV 

ZKLOH HQJDJHG E\ D SROLFH FDQLQH DQG ZKRVH HPSW\ KDQGV KDG EHHQ FOHDUO\ YLVLEOH 

PRPHQWV EHIRUH�  ,QVWHDG� DV D UHVXOW RI WKH *UHHQ %D\ 3ROLFH 'HSDUWPHQW¶V FXVWRP DQG 

SUDFWLFH RI XVLQJ H[FHVVLYH IRUFH� KH NQHZ RU EHOLHYHG WKDW KH FRXOG XVH GHDGO\ IRUFH DQG 

ODWHU FODLP WKDW LQQRFXRXV DFWLYLW\ VHHPHG VXVSLFLRXV RU GDQJHURXV�   

������ $V D UHVXOW RI WKH *UHHQ %D\ 3ROLFH 'HSDUWPHQW¶V FXVWRP DQG SUDFWLFH RI 

XVLQJ H[FHVVLYH IRUFH� 0U� 7XEE\¶V HVWDWH LV HQWLWOHG WR GDPDJHV LQ DQ DPRXQW WR EH 

GHWHUPLQHG DW WULDO DQG 3ODLQWLIIV DUH HQWLWOHG WR LQMXQFWLYH UHOLHI WKDW ZLOO SUHYHQW RWKHU 

LQFLGHQWV RI H[FHVVLYH IRUFH DW WKH %URZQ &RXQW\ -DLO RU E\ *UHHQ %D\ 3ROLFH 2IILFHUV� 

VXFK DV E\ HQKDQFLQJ VXSHUYLVLRQ RI SROLFH RIILFHUV WKURXJK WKH XVH RI ERG\ FDPHUDV RU 

RWKHU PHDQV�   

COUNT VI—State Created Danger—§ 1983 

(Against Defendants Zeigle,  and Brown County, and Green Bay) 

������ 3ODLQWLIIV LQFRUSRUDWH E\ UHIHUHQFH DOO DOOHJDWLRQV VHW IRUWK LQ SDUDJUDSKV � 

WKURXJK �� �� DERYH� DV LI IXOO\ VHW IRUWK EHORZ�   

��� 'HIHQGDQW =HLJOH� D 3DWURO /LHXWHQDQW RI WKH %URZQ &RXQW\ 6KHULII¶V 

2IILFH� LV D SROLF\�PDNLQJ RIILFLDO RI %URZQ &RXQW\�  =HLJOH KDG ILQDO DXWKRULW\ RYHU WKH 

DFWLRQV RI WKH ODZ HQIRUFHPHQW RIILFHUV LQ WKH VDOO\ SRUW RQ WKH QLJKW RI 2FWREHU ��� �����  

$FFRUGLQJO\� ZKHQ =HLJOH RUGHUHG RIILFHUV SUHVHQW LQ WKH VDOO\ SRUW WR XVH SRWHQWLDOO\ 

OHWKDO IRUFH WR EUHDN WKH EDFN ZLQGRZ RI WKH VTXDG FDU DQG PDFH 0U� 7XEE\ LQ D FRQILQHG 

VSDFH� KH ZDV DQQRXQFLQJ D SROLF\ RI %URZQ &RXQW\�   
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��� /LHXWHQDQW 1DWKDQ $OOHQ RI WKH *UHHQ %D\ 3ROLFH 'HSDUWPHQW LV D SROLF\�

PDNLQJ RIILFLDO RI WKH *UHHQ %D\ 3ROLFH 'HSDUWPHQW�  :KHQ D *UHHQ %D\ SROLFH RIILFHU 

GHFLGHG WR LQWURGXFH PDFH LQWR WKH VTXDG FDU� KH ZDV DVVLVWHG E\ /LHXWHQDQW =HLJOH DQG 

/LHXWHQDQW $OOHQ� ZKR ZHUH FUHDWLQJ SROLFLHV RI %URZQ &RXQW\ DQG WKH *UHHQ %D\ 3ROLFH 

'HSDUWPHQW�   

������ 'HVSLWH EHLQJ DZDUH RI WKH SODQ WR EUHDN WKH EDFN ZLQGRZ DQG LQWURGXFH 

PDFH LQWR WKH VTXDG FDU� QHLWKHU /LHXWHQDQW $OOHQ QRU /LHXWHQDQW =HLJOH QRU DQ\ RWKHU ODZ 

HQIRUFHPHQW RIILFHUV SULY\ WR WKH SODQ VKDUHG WKDW SODQ ZLWK WKH RIILFHUV HVWDEOLVKLQJ D 

FRQWDLQPHQW SHULPHWHU LQ DQG DURXQG WKH VDOO\ SRUW�   

��� 7KH GHFLVLRQ WR EUHDN WKH EDFN ZLQGRZ RI D YHKLFOH DQG VSUD\ PDFH RQWR D 

SHUVRQ LQ D FRQILQHG VSDFH FUHDWHV D IRUHVHHDEOH ULVN RI VHULRXV DQG GLUHFW KDUP²DV D  

UHVXOW RI EHLQJ VXEMHFWHG WR PDFH LQ D FRQILQHG VSDFH� WKH SHUVRQ ZLOO EHFRPH 

DJLWDWHGDWWHPSW WR HVFDSH WKH FRQILQHG VSDFH�  $V D UHVXOW RI DWWHPSWLQJ WR HVFDSH� WKH 

SHUVRQ ZLOO DQG OLNHO\ EH VXEMHFWHG WR WKH XVH RI IRUFH E\ ODZ HQIRUFHPHQW DV D UHVXOW RI 

KLV DJLWDWLRQ�   

������ 7KLV ULVN RI VHULRXV KDUP ZDV IXUWKHU LQFUHDVHG E\ WKH GHFLVLRQ RI RIILFHUV 

QRW WR VKDUH WKH SODQ WR FUHDWH DQ HVFDSH URXWH DQG IRUFH 0U� 7XEE\ IURP WKH YHKLFOH�  

2IILFHUV HVWDEOLVKLQJ D SHULPHWHU GLG QRW NQRZ 0U� 7XEE\ ZRXOG H[LW WKH YHKLFOH� DQG 

WKHUHIRUH LPPHGLDWHO\ UHVRUWHG WR IRUFH RQFH KH GLG H[LW WKH YHKLFOH�    

������ =HLJOH¶V� %URZQ &RXQW\� DQG *UHHQ %D\¶V FXOSDELOLW\ LQ PDNLQJ WKLV 

GHFLVLRQ LV UHFNOHVV DQG VKRFNV WKH FRQVFLHQFH�  7KH EDFN GRRUV RI VTXDG FDUV FDQQRW EH 

RSHQHG IURP WKH LQVLGH�  7KHUHIRUH� ZKHQ =HLJOH GLUHFWHG 3ROLFH 2IILFHUV WR PDFHPDFHG 
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0U� 7XEE\� KH KDG QR UHDVRQDEOH PHDQV RI HVFDSH RU VXUUHQGHU�  6SUD\LQJ PDFH RQWR D 

SHUVRQ LQ D FRQILQHG VSDFH ZLWK QR UHDVRQDEOH PHDQV RI HVFDSH RU VXUUHQGHU LV WDQWDPRXQW 

WR WRUWXUH�  $FFHSWHG ODZ HQIRUFHPHQW SUDFWLFHV ZRXOG FDOO IRU GH�HVFDODWLRQ²XVH RI D 

QHJRWLDWRU� ZDLWLQJ IRU WKH VXVSHFW WR EHFRPH FDOP� REWDLQLQJ YLVXDO FRQWDFW ZLWK WKH 

VXVSHFW WKURXJK OHVV WKDQ OHWKDO PHDQV� HWF�   

��� :KHQ WKH UHDU ZLQGRZ RI WKH VTXDG FDU ZDV EURNHQ� 0U� 7XEE\ EHJDQ 

FDOOLQJ IRU KHOS�  +LV FDOOV IRU KHOS ZHUH QRW KHHGHG� DQG QR GLDORJ RU QHJRWLDWLRQ ZLWK 

0U� 7XEE\ ZDV XQGHUWDNHQ�  ,QVWHDG� *UHHQ %D\ 3ROLFH 2IILFHU (ULF $OOHQ PDGH WKH 

GHFLVLRQ WR LQWURGXFH PDFH LQWR WKH VTXDG FDU ZLWK DVVLVWDQFH IURP =HLJOH DQG *UHHQ %D\ 

/LHXWHQDQW 1DWKDQ $OOHQ�  

������ $V D UHVXOW RI VSUD\LQJ PDFH RQ 0U� 7XEE\ LQ D FRQILQHG VSDFH� 0U� 7XEE\ 

EHFDPH DJLWDWHG DQG H[LWHG WKH FDU WKURXJK WKH RQO\ SRVVLEOH PHDQV RI HVFDSH RU 

VXUUHQGHU� WKH LWV EURNHQ UHDU ZLQGRZ�  +LV DJLWDWHG VWDWH DQG GHFLVLRQ WR H[LW WKH FDU 

WKURXJK D EURNHQ ZLQGRZ �KLV RQO\ PHDQV RI HVFDSH IURP WKH QR[LRXV PDFH� PDGH 0U� 

7XEE\ PRUH YXOQHUDEOH WR XVH RI IRUFH� DQG LQ IDFW VHYHUDO IRUPV RI IRUFH ZHUH GHSOR\HG 

DJDLQVW KLP DOPRVW VLPXOWDQHRXVO\�  +H ZDV VKRW ZLWK D EHDQ EDJ JXQ DQG HQJDJHG E\ D 

SROLFH FDQLQH�  +LV DJLWDWHG VWDWH DOVRDWWHPSW WR IOHH DOVR FRQWULEXWHG WR 2¶%ULHQ¶V 

GHFLVLRQ WR XVH GHDGO\ IRUFH DJDLQVW 0U� 7XEE\�  $FFRUGLQJO\� WKH RIILFHUV¶ GHFLVLRQ WR 

EUHDN WKH ZLQGRZ DQG LQWURGXFH PDFH =HLJOH¶V GHFLVLRQ SUR[LPDWHO\ FDXVHG 0U� 7XEE\¶V 

GHDWK� ERGLO\ LQMXU\� DQG SDLQ DQG VXIIHULQJ�  

������ $V D UHVXOW RI =HLJOH�  DQG %URZQ &RXQW\¶V� DQG *UHHQ %D\¶V FUHDWLRQ RI 

GDQJHU� UHVXOWLQJ LQ 2¶%ULHQ¶V XVH RI GHDGO\ IRUFH� 0U� 7XEE\¶V HVWDWH LV HQWLWOHG WR 
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GDPDJHV LQ DQ DPRXQW WR EH GHWHUPLQHG DW WULDO DQG 3ODLQWLIIV DUH HQWLWOHG WR LQMXQFWLYH 

UHOLHI WKDW ZLOO SUHYHQW RWKHU LQFLGHQWV RI VWDWH FUHDWHG GDQJHU E\ *UHHQ %D\ RIILFHUV� 

%URZQ &RXQW\ RIILFHUV� RU DW WKH %URZQ &RXQW\ -DLO�   

 

 

 

COUNT VII—Battery 

(Against Defendant O’Brien) 

������ 3ODLQWLIIV LQFRUSRUDWH E\ UHIHUHQFH DOO DOOHJDWLRQV VHW IRUWK LQ SDUDJUDSKV � 

WKURXJK ��� DERYH� DV LI IXOO\ VHW IRUWK EHORZ�   

������ 2¶%ULHQ¶V VKRRWLQJ RI 0U� 7XEE\� ZKLOH KH OD\ XQDUPHG IDFH�GRZQ RQ WKH 

JURXQG LQ KDQGFXIIV DQG HQJDJHG E\ D SROLFH FDQLQH� FRQVWLWXWHG DQ XQODZIXO XVH RI IRUFH 

RU YLROHQFH XSRQ 0U� 7XEE\� 

������ 2¶%ULHQ LQWHQWLRQDOO\ GLUHFWHG KLV VKRWV WRZDUG 0U� 7XEE\� 

������ 7KH VKRWV ILUHG DW 0U� 7XEE\ FDXVHG ERGLO\ LQMXU\� SDLQ DQG VXIIHULQJ� DQG 

GHDWK� 

������ $V D UHVXOW RI 2¶%ULHQ¶V EDWWHU\� 0U� 7XEE\¶V HVWDWH LV HQWLWOHG WR GDPDJHV 

LQ DQ DPRXQW WR EH GHWHUPLQHG DW WULDO DQG 3ODLQWLIIV DUH HQWLWOHG WR LQMXQFWLYH UHOLHI WKDW 

ZLOO SUHYHQW RWKHU LQFLGHQWV RI EDWWHU\ DW WKH %URZQ &RXQW\ -DLO RU E\ *UHHQ %D\ 3ROLFH 

2IILFHUV�   

COUNT VIII—Negligence 

(Against Defendants O’Brien, City of Green Bay, and Brown County) 
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������ 3ODLQWLIIV LQFRUSRUDWH E\ UHIHUHQFH DOO DOOHJDWLRQV VHW IRUWK LQ SDUDJUDSKV � 

WKURXJK ���� DERYH� DV LI IXOO\ VHW IRUWK EHORZ�   

������ $IWHU DUUHVWLQJ 0U� 7XEE\� 2¶%ULHQ RZHG 0U� 7XEE\ D GXW\ WR XVH 

UHDVRQDEOH DQG RUGLQDU\ FDUH WR SURWHFW 0U� 7XEE\¶V OLIH DQG KHDOWK�   

������ 2¶%ULHQ EUHDFKHG WKDW GXW\ E\ VKRRWLQJ 0U� 7XEE\ PXOWLSOH WLPHV� 

LQFOXGLQJ LQ WKH KHDG� ZKLOH 0U� 7XEE\ ZDV XQDUPHG� LQ KDQGFXIIV� IDFH�GRZQ� DQG 

UHVWUDLQHG E\ D SROLFH FDQLQH�  1R UHDVRQDEOH ODZ HQIRUFHPHQW RIILFHU ZRXOG KDYH VKRW 

0U� 7XEE\ LQ WKH FLUFXPVWDQFHV�   2¶%ULHQ NQHZ 0U� 7XEE\ ZDV XQDUPHG�  +H REVHUYHG 

WKH VHDUFK LQFLGHQW WR DUUHVW RI 0U� 7XEE\ E\ 2IILFHU :HUQHFNH�  2IILFHU :HUQHFNH 

WKRURXJKO\ VHDUFKHG 0U� 7XEE\ LQ DFFRUGDQFH ZLWK *UHHQ %D\ 3ROLFH 'HSDUWPHQW 

SROLFLHV� DQG FRQFOXVLYHO\ GHWHUPLQHG WKDW 7XEE\ GLG QRW KDYH D ZHDSRQ�  0RUHRYHU� DW 

WKH WLPH KH ZDV VKRW� 7XEE\ ZDV O\LQJ IDFH GRZQ� RQ WKH JURXQG� DQG ZDV HQJDJHG E\ D 

SROLFH FDQLQH�   

������ $V D UHVXOW RI 2¶%ULHQ¶V EUHDFK RI GXW\� 2¶%ULHQ LQIOLFWHG ERGLO\ LQMXU\� 

SDLQ DQG VXIIHULQJ� DQG GHDWK RQ 0U� 7XEE\�   

������ 2¶%ULHQ VKRW 0U� 7XEE\ ZKLOH DFWLQJ ZLWKLQ KLV VFRSH RI HPSOR\PHQW DV D 

3ROLFH 2IILFHU ZLWK WKH *UHHQ %D\ 3ROLFH 'HSDUWPHQW DQG�RU ZLWKLQ WKH VFRSH RI KLV 

HPSOR\PHQW DV D 3ROLFH 2IILFHU DW WKH UHTXHVW RI %URZQ &RXQW\ ZLWKLQ %URZQ &RXQW\¶V 

MXULVGLFWLRQ SXUVXDQW WR :LV� 6WDW� � ��������   

������ $V D UHVXOW RI 2¶%ULHQ¶V QHJOLJHQFH� 0U� 7XEE\¶V HVWDWH LV HQWLWOHG WR 

GDPDJHV LQ DQ DPRXQW WR EH GHWHUPLQHG DW WULDO DQG 3ODLQWLIIV DUH HQWLWOHG WR LQMXQFWLYH 
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UHOLHI WKDW ZLOO SUHYHQW RWKHU LQFLGHQWV RI H[FHVVLYH IRUFH DW WKH %URZQ &RXQW\ -DLO RU E\ 

*UHHQ %D\ 3ROLFH 2IILFHUV�  

COUNT VIIIX—Negligence 

(Against Defendants Zeigle,  and Brown County, and Green Bay) 

������ 3ODLQWLIIV LQFRUSRUDWH E\ UHIHUHQFH DOO DOOHJDWLRQV VHW IRUWK LQ SDUDJUDSKV � 

WKURXJK ��� DERYH� DV LI IXOO\ VHW IRUWK EHORZ�   

������ $V WKH 3DWURO /LHXWHQDQW LQ FKDUJH RI WKH VDOO\ SRUW� =HLJOH RZHG 0U� 7XEE\ 

D GXW\ WR XVH UHDVRQDEOH DQG RUGLQDU\ FDUH WR SURWHFW 0U� 7XEE\¶V OLIH DQG KHDOWK�  $V D 

UHVXOW RI 0U� 7XEE\¶V DUUHVW E\ *UHHQ %D\ 3ROLFH 2IILFHUV� *UHHQ %D\ DOVR RZHG 0U� 

7XEE\ D GXW\ WR XVH UHDVRQDEOH DQG RUGLQDU\ FDUH WR SURWHFW 0U� 7XEE\¶V OLIH DQG KHDOWK�   

������ =HLJOH DQG *UHHQ %D\ EUHDFKHG WKLV GXW\ ZKHQ E\ RUGHULQJ RIILFHUV SUHVHQW 

LQ WKH VDOO\ SRUW WR XVHXVHG SRWHQWLDOO\ OHWKDO IRUFH WR EUHDN WKH EDFN ZLQGRZ RI WKH VTXDG 

FDU DQG PDFHG 0U� 7XEE\ LQ D FRQILQHG VSDFH� ZLWKRXW VKDULQJ WKH SODQ WR GR VR ZLWK 

RWKHU RIILFHUV DQG ZLWKRXW KHHGLQJ KLV FDOOV IRU KHOS�  $FFHSWHG ODZ HQIRUFHPHQW 

VWDQGDUGV ZRXOG KDYH FDOOHG IRU =HLJOH RIILFHUV WR HQJDJH D SURIHVVLRQDO QHJRWLDWRU� 

DQG�RU XVH OHVV WKDQ OHWKDO PHDQV WR REWDLQ YLVXDO FRQWDFW RI 0U� 7XEE\ DQG ZDLW IRU WKH 

VLWXDWLRQ WR GH�HVFDODWH� SDUWLFXODUO\ DIWHU 0U� 7XEE\ FDOOHG IRU KHOS ZKHQ WKH UHDU 

ZLQGRZ RI WKH VTXDG ZDV EUHDFKHG�  $FFHSWHG ODZ HQIRUFHPHQW VWDQGDUGV ZRXOG KDYH 

DOVR FDOOHG IRU WKH SODQ WR EH VKDUHG ZLWK RWKHU RIILFHUV RQ WKH VFHQH� 

������ $V D UHVXOW RI EHLQJ HVFDODWLQJ WKH VLWXDWLRQ� L�H�� VSUD\LQJ PDFH RQ 0U� 

7XEE\ LQ D FRQILQHG VSDFH ZLWK QR UHDVRQDEOH PHDQV RI HVFDSH RU VXUUHQGHU� DQG LJQRULQJ 

KLV FDOOV IRU KHOS� 0U� 7XEE\ EHFDPH DJLWDWHG DQG H[LWHG WKH YHKLFOH WKURXJK D EURNHQ 
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UHDU ZLQGRZ�  +LV DJLWDWHG VWDWH� DFW RI HVFDSLQJ WKURXJK WKH UHDU ZLQGRZ� DQG ODFN RI 

FRPPXQLFDWLRQ RI WKH SODQ WR IRUFH KLP RXW RI WKDW VDPH ZLQGRZ� FRQWULEXWHG WR 

2¶%ULHQ¶V GHFLVLRQ WR XVH GHDGO\ IRUFH DJDLQVW 0U� 7XEE\� DQG DFFRUGLQJO\� =HLJOH¶V DQG 

*UHHQ %D\¶V GHFLVLRQQHJOLJHQFH SUR[LPDWHO\ FDXVHG 0U� 7XEE\¶V GHDWK� ERGLO\ LQMXU\� 

DQG SDLQ DQG VXIIHULQJ�  

������ =HLJOH PDGH WKH GHFLVLRQ WR EUHDN WKH FDU ZLQGRZ DQG LQWURGXFH PDFH LQWR 

D FRQILGHG VSDFH ZKLOH DFWLQJ ZLWKLQ KLV VFRSH RI HPSOR\PHQW DV D 3DWURO /LHXWHQDQW ZLWK 

WKH %URZQ &RXQW\ 6KHULII¶V 2IILFH�   

������ $V D UHVXOW RI =HLJOH¶V DQG *UHHQ %D\¶V QHJOLJHQFH� 0U� 7XEE\¶V HVWDWH LV 

HQWLWOHG WR GDPDJHV LQ DQ DPRXQW WR EH GHWHUPLQHG DW WULDO DQG 3ODLQWLIIV DUH HQWLWOHG WR 

LQMXQFWLYH UHOLHI WKDW ZLOO SUHYHQW RWKHU LQFLGHQWV RI QHJOLJHQFH DW WKH %URZQ &RXQW\ -DLO 

RU E\ %URZQ &RXQW\ RIILFHUV�   

 

 

COUNT IX—Direct Action—Wis. Stat. § 895.46 

(Against City of Green Bay) 

������ 3ODLQWLIIV LQFRUSRUDWH E\ UHIHUHQFH DOO DOOHJDWLRQV VHW IRUWK LQ SDUDJUDSKV � 

WKURXJK ���� DERYH� DV LI IXOO\ VHW EHORZ�  

������ 7KH &LW\ LV UHVSRQVLEOH DQG OLDEOH XQGHU :LV� 6WDW� � ������ WR SD\ DQ\ 

MXGJPHQW IRU GDPDJHV DQG FRVWV HQWHUHG DJDLQVW 'HIHQGDQW 2¶%ULHQ DQG WKRVH 'HIHQGDQW 

-RKQ 'RH RIILFHUV HPSOR\HG E\ WKH *UHHQ %D\ 3ROLFH 'HSDUWPHQW� EHFDXVH WKHLU DFWV DW 

LVVXH UHVXOWLQJ LQ WKH GHDWK RI 0U� 7XEE\ ZHUH GRQH ZLWKLQ WKH VFRSH RI WKHLU HPSOR\PHQW 
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DV &LW\ SROLFH RIILFHUV ZKLOH FDUU\LQJ RXW WKHLU GXWLHV DV RIILFHUV DQG HPSOR\HHV RI WKH 

&LW\�   

COUNT XI—Direct Action—Wis. Stat. § 895.46 

(Against Brown County) 

������ 3ODLQWLII LQFRUSRUDWHV E\ UHIHUHQFH DOO DOOHJDWLRQV VHW IRUWK LQ SDUDJUDSKV � 

WKURXJK ��� DERYH� DV LI IXOO\ VHW EHORZ�  

������ %URZQ &RXQW\ LV UHVSRQVLEOH DQG OLDEOH XQGHU :LV� 6WDW� � ������ WR SD\ 

DQ\ MXGJPHQW IRU GDPDJHV DQG FRVWV HQWHUHG DJDLQVW 'HIHQGDQWV 0OH]LYD� :LQLVWHUIHU� 

=HLJOH� 'HUQEDFK� DQG WKRVH -RKQ 'RH VKHULII GHSXWLHV HPSOR\HG E\ %URZQ &RXQW\� 

EHFDXVH WKHLU DFWV DW LVVXH UHVXOWLQJ LQ WKH GHDWK RI 0U� 7XEE\ ZHUH GRQH ZLWKLQ WKH VFRSH 

RI WKHLU HPSOR\PHQW DV &RXQW\ GHSXWLHV ZKLOH FDUU\LQJ RXW WKHLU GXWLHV DV HPSOR\HHV RI 

%URZQ &RXQW\�    

������ %URZQ &RXQW\ LV UHVSRQVLEOH XQGHU :LV� 6WDW� � ������ WR SD\ DQ\ 

MXGJPHQW IRU GDPDJHV DQG FRVWV HQWHUHG DJDLQVW 2¶%ULHQ WR WKH H[WHQW 2¶%ULHQ ZDV DFWLQJ 

DV D ODZ HQIRUFHPHQW RIILFHU ZLWKLQ %URZQ &RXQW\¶V MXULVGLFWLRQ DW %URZQ &RXQW\¶V 

UHTXHVW SXUVXDQW WR :LV� 6WDW� � ������� 

RELIEF REQUESTED 

:KHUHIRUH WKH 3ODLQWLIIV VXH IRU UHOLHI DV IURP WKH 'HIHQGDQWV� MRLQWO\ DQG 
VHYHUDOO\� DV IROORZV�  

 
$� $FWXDO PRQHWDU\ GDPDJHV LQ DQ DPRXQW GHWHUPLQHG E\ D MXU\ IRU HDFK RI 

SODLQWLIIV¶ FDXVHV RI DFWLRQ�  
%� 7KH DZDUG RI SXQLWLYH GDPDJHV LQ DQ DPRXQW WR EH GHWHUPLQHG E\ D 

MXU\�  
&� 7KH DZDUG RI UHDVRQDEOH DWWRUQH\V¶ IHHV� FRVWV� DQG GLVEXUVHPHQWV RI 

WKLV DFWLRQ�   
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'� ,QMXQFWLYH UHOLHI UHTXLULQJ WKH &LW\ RI *UHHQ %D\ DQG %URZQ &RXQW\ WR 
DGRSW SROLFLHV UHJDUGLQJ WKH XVH RI IRUFH WR SURKLELW WKH XVH RI OHWKDO 
IRUFH DJDLQVW DQ\RQH ZKR LV LQ FXVWRG\ DQG UHVWUDLQHG�  

(� ,QMXQFWLYH UHOLHI UHTXLULQJ WKH &LW\ RI *UHHQ %D\ DQG %URZQ &RXQW\ WR 
DGRSW SROLFLHV UHJDUGLQJ WKH XVH RI IRUFH� RU DOWHUQDWLYHV WR IRUFH� WR 
UHPRYH QRQ�FRPSOLDQW LQGLYLGXDOV IURP VTXDG FDUV�  

)� ,QMXQFWLYH UHOLHI UHTXLULQJ WKH &LW\ RI *UHHQ %D\ DQG %URZQ &RXQW\ WR 
FRQGXFW WUDLQLQJ IRU DOO ODZ HQIRUFHPHQW RIILFHUV DQG FRUUHFWLRQDO VWDII 
RQ WKH DSSURSULDWH XVH RI IRUFH�  

*� ,QMXQFWLYH UHOLHI UHTXLULQJ %URZQ &RXQW\ WR LQVWDOO� RSHUDWH� DQG 
PDLQWDLQ DSSURSULDWLRQ DXGLR YLVXDO UHFRUGLQJ HTXLSPHQW WR FDSWXUH DQG 
SUHVHUYH D UHFRUG RI DQ\ HYHQWV RFFXUULQJ RQ MDLO SURSHUW\�  

+�*� ,QMXQFWLYH UHOLHI UHTXLULQJ *UHHQ %D\ WR LQVWDOO� RSHUDWH� DQG 
PDLQWDLQ DSSURSULDWLRQ DXGLR YLVXDO UHFRUGLQJ HTXLSPHQW WR FDSWXUH DQG 
SUHVHUYH D UHFRUG RI DQ\ XVH RI IRUFH E\ SROLFH RIILFHUV�  

,�+� 6XFK RWKHU DQG IXUWKHU UHOLHI DV WKLV &RXUW GHHPV MXVW DQG SURSHU�  
 

DEMAND FOR JURY TRIAL 

 3XUVXDQW WR 5XOH �� RI WKH )HGHUDO 5XOHV RI &LYLO 3URFHGXUH� 3ODLQWLII GHPDQGV 

WULDO E\ MXU\ LQ WKLV DFWLRQ RI DOO LVVXHV VR WULDEOH�  

 

'DWHG�  $XJXVW ��� ����)HEUXDU\ BB� ���� 

%\  /s/ Forrest Tahdooahnippah  BBBBBBB  
6NLS 'XURFKHU �:, %DU �������� 
GXURFKHU�VNLS#GRUVH\�FRP 
)RUUHVW 7DKGRRDKQLSSDK �01 %DU 
�������� 
IRUUHVW#GRUVH\�FRP 
 

'256(< 	 :+,71(< //3 
6XLWH ����� �� 6RXWK 6L[WK 6WUHHW 
0LQQHDSROLV� 01 ���������� 
7HOHSKRQH�  ����� �������� 
)DFVLPLOH�  ����� �������� 
 
'DYLG 5� $UPVWURQJ �:, %DU �������� 
GDYLG�DUPVWURQJ�#JPDLO�FRP 
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���� :HVWFKHVWHU 'U� 
0DQDVVDV� 9$ ����� 

Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 
 

, +(5(%< &(57,)< WKDW RQ WKH ��WK BBWK GD\ RI $XJXVW)HEUXDU\� ������� , VHUYHG WKH 
IRUHJRLQJ SECOND THIRD AMENDED COMPLAINT YLD WKH &RXUW¶V &0�(&) V\VWHP� 
FDXVLQJ 'HIHQGDQWV WR EH VHUYHG HOHFWURQLFDOO\� 
 
 

   /s/ Forrest Tahdooahnippah 
)RUUHVW 7DKGRRDKQLSSDK 
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