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JURISDICTIONAL STATEMENT
The jurisdictional statement of the appellant is complete and correct.
STATEMENT OF THE ISSUES
Activities associated with the Nation’s Big Apple Fest occurred on non-trust
land owned in fee simple by the Nation, as well as public roads, located within the
original boundaries of the approximately 65,400-acre area set aside for the Oneida by
an 1838 Treaty. Did the district court properly determine that Big Apple Fest is sub-
ject to the Village’s Special Event Ordinance because the land and roads at issue were
no longer part of the Oneida Reservation? The determination of this issue involves
the following sub-issues:
a. Are the parcels of land and roads at issue no longer part of the Oneida
Reservation because in Stevens, et al. v. The County of Brown, et al.,
the U.S. District Court for the Eastern District of Wisconsin
determined the Oneida Reservation had been discontinued and that
decision is entitled to preclusive effect?
b. Are the parcels of land and roads at issue no longer part of the Oneida
Reservation because the reservation was diminished?
STATEMENT OF THE CASE

L. The Allotment of the Oneida Reservation

On February 3, 1838, the United States entered into a treaty with the First

Christian and Orchard Parties of the Oneida that resulted in the creation of the
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Oneida Reservation.! (Dkt. 92-13 at 3.)2 At its creation, the Oneida Reservation in-
cluded an area of approximately 65,400 acres. (Dkt. 130 at 7.) [A-7.]

In the late nineteenth century, “Congress retreated from the reservation con-
cept and began to dismantle the territories that it had previously set aside as perma-
nent and exclusive homes for Indian tribes.” South Dakota v. Yankton Sioux Tribe,
522 U.S. 329, 335 (1998). On February 8, 1887, Congress enacted the General Allot-
ment Act (the “Dawes Act”), which “permitted the Federal Government to allot tracts
of tribal land to individual Indians and, with tribal consent, to open the remaining
holdings to non-Indian settlement.” /d.; see also 24 Stat. 388 (Act of Feb. 8, 1887)
[S.A.-1.] (Dkt. 89-2.) “Within a generation or two, it was thought, the tribes would
dissolve, their reservations would disappear, and individual Indians would be ab-
sorbed into the larger community of white settlers.” Yankton Sioux Tribe, 522 U.S.
at 335.

The Dawes Act authorized the President to select Indian reservations for the
allotment of land in severalty to the Indians residing on those reservations. 24 Stat.
at 388. [S.A.-1.] (Dkt. 89-2 at 3.) When reservation land was allotted, Section 5 of the
Act directed the Secretary of the Interior to issue patents in the name of the allottees

to be held in trust by the United States for a period of twenty-five years “for the sole

1 The 1838 Treaty “reserved to the said Indians to be held as other Indian lands are held a
tract of land containing one hundred (100) acres, for each individual.” The Village argued
that language did not create a reservation, but the district court disagreed.

2 References to “Dkt.” are references to the district court docket, No. 16-C-1217, and pin cites
are to the ECF pagination unless otherwise indicated.

2
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use and benefit of the Indian to whom such allotment shall have been made.” 24 Stat.
at 389. [S.A.-2.] (Dkt. 89-2 at 4.) At the conclusion of the trust period, the United
States would convey the land to the Indian allottee in fee simple. Section 6 of the Act
provided “[t]hat upon completion of said allotments and the patenting of the lands to
said allottees, each and every member of the respective bands or tribes of Indians to
whom allotments have been made shall have the benefit of and be subject to the laws,
both civil and criminal, of the State or Territory in which they may reside.” 24 Stat.
at 390. [S.A.-3.] (Dkt. 89-2 at 5.) With respect to any unallotted land remaining on a
reservation after allotment had occurred, the Dawes Act allowed for subsequent ne-
gotiations with the tribe to sell the land, the terms of which would need to be ratified
by Congress in the form of a surplus lands act. 24 Stat. at 389-90. [S.A.-2, S.A.-3.]
(Dkt. 89-2 at 4-5.)

Approximately one year after its passage, Oneida leaders unanimously re-
quested application of the Dawes Act to the Oneida. (Dkt. 91 § 4; Dkt. 89-4 at 1, 5.)
President Harrison approved the allotment of the Oneida Reservation and, with the
exception of small amounts of land set aside for schools and the satisfaction of future
allotment claims, the reservation was allotted and trust patents issued to individual
Oneida Indians. (Dkt. 91 99 5-6.) Because the land available within the Oneida Res-
ervation was not sufficient to provide individual Oneida Indians with the amount of
land provided for in the Dawes Act, there was no surplus lands act enacted by Con-
gress. (Dkt. 91 9 7; Dkt. 89-9 at 2; Dkt. 89-156 at 29-30.) After allotment, the federal

government considered the Oneida to be citizens of the United States and the State
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of Wisconsin and subject to state civil and criminal laws. (Dkt. 91 99 9-10; Dkt. 89-
12; Dkt. 89-13; Dkt. 89-14.)

IL. The Issuance of Fee Patents to Oneida Allottees and the Creation of the Village
A. The Burke Act

On May 8, 1906, Congress enacted the Burke Act, which amended the Dawes
Act to authorize the secretary of the interior, “in his discretion,” to issue fee-simple
patents to Indian allottees the secretary determined were “competent.” 34 Stat. 182,
183 (Act of May 8, 1906) [S.A.-6.] (Dkt. 89-17 at 4.) The Burke Act also addressed the
Supreme Court’s decision in /n re Heff; which had held that an Indian who received
a trust allotment under the Dawes Act became a citizen of the United States and
subject to the state civil and criminal laws at the time of allotment, and not at the
expiration of the 25-year trust period. In re Heff, 197 U.S. 488, 502-03 (1905). The
Burke Act amended Section 6 of the Dawes Act so Indian allottees would not be sub-
ject to state civil and criminal jurisdiction until patents were issued in fee. (Dkt. 91
9 14.) The changes were not intended to affect the status of Indians, like the Oneida,
who had already received allotments. (Id; see also Dkt. 89-18; Dkt. 89-170 at 4,
p. 115:1-22.)

B. The 1906 Oneida Provision

Several weeks after passage of the Burke Act, on June 21, 1906, Congress en-
acted a provision authorizing the Secretary of the Interior to issue fee patents “to any
Indian of the Oneida Reservation in Wisconsin for the lands heretofore allotted him,
and the issuance of such patent shall operate as a removal of all restrictions as to the

sale, taxation, and alienation of the lands so patented.” 34 Stat. 325, 381 (Act of June
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21, 1906) [S.A.-17.] (Dkt. 89-28 at 59.) (the “1906 Oneida Provision”). Congress en-
acted the 1906 Oneida Provision after Oneida Indians repeatedly petitioned their
congressman, E.S. Minor, as well as other federal officials for legislation giving the
Oneida fee simple title to their lands. (Dkt. 91 99 17-21.) A delegation of Oneida In-
dians traveled to Washington D.C. to meet with the Commissioner of Indian Affairs
regarding their request and ultimately “asked that some legislation be enacted au-
thorizing the issuance of patents in fee in the discretion of the Secretary of the Inte-
rior and on the application of any Indian.” (Dkt. 91 9 22-23; Dkt. 89-27; Dkt. 89-170
at 3, p. 108:11-109:10.) The 1906 Oneida Provision was drafted in response to these
requests. Congressman Minor, who was “an advocate of fee patenting” who “ex-
pressled] support for the idea of eliminating the Oneida’s land base,” supported the
Oneida in their efforts. (Dkt. 91 9 22-25; Dkt. 89-27; Dkt. 89-170 at 3-5, 7-8, p. 106:9-
107:24, 108:11-109:10, 115:23-116:15, 124:16-23, 209:15-210:8.)

C. The Creation of the Village

In 1903, the Wisconsin state legislature created the towns of Hobart and
Oneida “from the territory now embraced within the Oneida Reservation in said coun-
ties.” (Dkt. 91 9 37; Dkt. 89-42 at 3.) The town of Hobart was subsequently recreated
and organized in 1908. (Dkt. 91 9 38; Dkt. 89-43 at 2-4.) Initially, through the election
process, Oneida Indians controlled the governments of the towns. (Dkt. 91 § 39; Dkt.
89-32; Dkt. 89-169 at 4, p. 85:14-19.) As a result of Congress’s actions allowing for fee
patents to be issued to the Oneida, the composition of the towns quickly changed.

(Dkt. 91 9 39; Dkt. 89-32 at 4.) By 1909, the Secretary of the Interior had issued fee
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patents for approximately 30,000 acres of the area set aside in the Treaty of 1838 and
there was a “land rush” of white settlers. (Dkt. 91 9 29, 39; Dkt. 89-31 at 2-9; Dkt.
89-32 at 4; Dkt. 89-44 at 2-4; Dkt. 89-170 at 6, p. 127-129.) As a result, the Oneidas
living within the Oneida Reservation lost control of the town governments and were
outnumbered by the new white residents. (Dkt. 91 § 39; Dkt. 89-32 at 4; Dkt. 89-44
at 3-4.)

By 1917, the year in which the 25-year trust period for the Oneida allotments
was to expire, only 106 Oneida allotments remained in trust and over 50,000 acres of
the 65,400-acre area set aside under the 1838 Treaty had been alienated from Indian
ownership. (Dkt. 91 99 30, 33; Dkt. 89-32 at 3; Dkt. 89-33 at 7; Dkt. 89-34 at 2-9.) By
the early 1930s, the Oneidas owned less than 90 acres of tribal lands and only several
hundred acres of individual allotments in trust out of the approximately 65,400 acres
within the original boundaries of the Oneida Reservation. (Dkt. 91 § 98; Dkt. 89-1 at
5; Dkt. 89-111 at 8; Dkt. 89-112 at 2.) In 1934, Congress “drastically changed federal
policy toward Indian tribes when it turned away from allotment and assimilation
through the passage of the Indian Reorganization Act (IRA), 25 U.S.C. §§ 450 et seq.,”
the purpose of which was “to stop the loss of Indian lands through the allotment pro-
cess and re-establish tribal governments and holdings.” Oneida Tribe of Indians of

Wis. v. Vill of Hobart, Wis., 542 F. Supp. 2d 902, 912 (E.D. Wis. 2008).
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ITI. Subsequent Treatment of Land Within the Oneida Reservation
A. Federal Treatment from 1909 to 1934

Correspondence from federal officials from 1909 through the enactment of the
IRA in 1934 repeatedly acknowledged the federal government had no control or ju-
risdiction over the Oneida allotments for which fee patents had been issued. (Dkt. 91
99 44-51, 54-62, 66-71, 75-90; Dkt. 89-46; Dkt. 89-59 through Dkt. 89-66; Dkt. 89-69
through Dkt. 89-74; Dkt. 89-76; Dkt. 89-77; Dkt. 89-81 through Dkt. 89-86; Dkt. 89-
90 through Dkt. 89-103; Dkt. 89-164.) Such land comprised the vast majority of the
area of the Oneida Reservation. Federal officials at all levels, from the local Indian
agents with responsibility for the Oneida to various Commissioners of Indian Affairs,
considered the Oneida Reservation, at least as defined by its 1838 boundaries, to no
longer exist. See infra at pp. 47-50.

B. Stevens, et al. v. County of Brown, et al.

In the 1930s a number of Oneida Indians, “acting for themselves as well as for
and on behalf of the members of the Oneida Tribe of Indians in the State of Wiscon-
sin,” sued local governments, including the township of Hobart, seeking recovery of
property taxes collected from tribal members and a declaration that the allotment of
the Oneida Reservation was illegal. (Dkt. 91 9§ 40; Dkt. 89-45 at 2-5; Dkt. 89-46; Dkt.
89-47; Dkt. 89-48.) The U.S. District Court for the Eastern District of Wisconsin dis-

missed the case after accepting the argument made by the defendants that “the
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Oneida Reservation was lawfully discontinued, the allotments made thereunder su-
perseding the Indian Treaty.” (Dkt. 91 q 41; Dkt. 89-45 at 3; see also Dkt. 89-52
through Dkt. 89-55.)

C. The IRA and the Status of the Oneida Reservation through the 1970s

Even after the passage of the IRA, the federal government continued to con-
sider the Oneida Reservation, as defined by its 1838 boundaries, to no longer exist.
For example, John Collier, the Commissioner of Indian Affairs and leading advocate
for the change in policy brought about the IRA, recognized the Oneida were “not in
any real way under Federal jurisdiction” and “ought to be brought into new land as
an organized community.” (Dkt. 91 § 88; Dkt. 89-102 (emphasis added).) The federal
government subsequently worked with the Oneida to purchase a “small reservation”
within the boundaries of the “former Oneida Indian Reservation,” and continued to
refer to the “original Oneida Reservation,” the “original reservation,” and “the former
reservation.” (Dkt. 91 9 104; Dkt. 89-119.) At least through the 1970s, documents
from within the Bureau of Indian Affairs indicate the reservation for the Oneida was
far smaller than 65,400 acres. (See Dkt. 91 9 123-25; Dkt. 89-136 through Dkt. 89-
138.)

The Oneida also recognized that a 65,400-acre reservation no longer existed,
at least into the 1970s. Economic development plans prepared in the 1960s and 1970s
variously note that “[t]he reservation had ceased to exist” and refer to “the original

reservation” and “the former reservation.” (Dkt. 91 9 119, 124; Dkt. 89-132; Dkt. 89-
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137.) And, in the 1970s, the Oneida Tribe of Indians of Wisconsin, Inc. G.e., the Na-

tion) published the book History of the Oneida Indians which expressly states “[t]he

reservation ceased to exist” and that by the 1920s there was “no reservation.” (Dkt.
91 ¥ 121; Dkt. 89-134 at 4-5.) Various scholars also recognized that the Oneida no
longer have a 65,400-acre reservation. (See Dkt. 91 9 114, 116, 122; Dkt. 89-111 at
8; Dkt. 89-129; Dkt. 89-135 at 5-7.)

IV. The 2016 Big Apple Fest

The 2016 Big Apple Fest took place on September 17, 2016. (Dkt. 90  19.) It
was a public event that was open to, and advertised to, non-tribal members, and was
attended by over eight thousand attendees. (Dkt. 91 9 138, 140.) Event activities
occurred on both land owned in fee and land owned in trust by the Nation, and the
Nation also used public roads (which were barricaded at its direction) to shuttle par-
ticipants for the event. (Dkt. 91 49 134-137, 143-144.) The Nation sold apples to non-
tribal members at the event, non-tribal vendors also engaged in commercial activity,
and the Nation also used non-tribal vendors to assist in conducting the event. (Dkt.
91 99 135, 139, 143.) Although the Nation applied to the Wisconsin Department of
Transportation and Brown County for a permit to close Highway 54 for the event, it
did not submit any application for a permit to the Village, despite contracting with a

third-party vendor to place road closure barricades for the event on a road maintained
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by the Village. (Dkt. 90 9 20, 23; Dkt. 91 9 135-136, 142, 144.) The Village subse-
quently cited the Nation for failing to obtain a permit for the event under the Village’s
Special Event Ordinance. (Dkt. 90  23.)

V. The Special Event Ordinance

The Special Event Ordinance applies to:
Any temporary event or activity occurring on public or private property that
interferes with or differs from the normal and ordinary use of the property or
adjacent public or private property which, due to the number of people
involved, timing of the event, or other similar factors deemed reasonably
relevant by the Village, would require Village services beyond those normally
provided.
(Dkt. 90-1 at 3.) The stated purpose of the ordinance is “to address potential impacts
on the general public of a special event, including with-out limitation noise, light,
dust, traffic, parking, and other public health safety and welfare concerns” as well as
“to promote the economic welfare and general prosperity of the community by safe-
guarding and preserving property values by addressing potential impacts of a special
event.” (Id. at 2.) The permitting process exists to prevent events that would, for ex-
ample, “disrupt traffic within the Village beyond a reasonably practical solution,”
“create a likelihood of endangering the public,” “interfere with access to emergency
services,” “cause undue hardship or excessive noise levels to adjacent business or res-
idents,” or “require the diversion of Village resources that would unreasonably affect

the maintenance of regular Village service levels.” (/d. at 5.)

VI. The Proceedings Below

The Nation initiated these proceedings before 2016 Big Apple Fest, by filing a

complaint in federal district court, seeking a declaration that the Nation, its officials,

10
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and its trust lands are immune from the Special Event Ordinance and that the Vil-
lage could not enforce the ordinance against the Nation, its officials, and employees.
The Nation also sought preliminary and permanent injunctive relief against enforce-
ment of the ordinance. (Dkt. 1.) The district court denied the Nation’s request for
preliminary injunctive relief, the 2016 Big Apple Fest occurred, and the Village cited
the Nation for violating the ordinance. (Dkt. 9; Dkt. 90 at 99 19-23.) The Nation there-
after amended its complaint to seek an injunction against enforcement of the citation,
in addition to declaratory and permanent injunctive relief against enforcement of the
ordinance on the Nation, its officials, and employees. (Dkt. 10.)

The parties filed cross-motions for summary judgment. The district court is-
sued a decision and order with the following rulings: (1) the Treaty of 1838 did create
a reservation for the Oneida Tribe; (2) a 1933 federal district court decision that de-
termined the reservation was dis-continued did not preclude the Nation from contin-
uing to assert the existence of the reservation; (3) the reservation had been dimin-
ished, however, so that the fee-simple parcels and roads on which Big Apple Fest
activities occurred were no longer part of the reservation; and (4) the Nation’s sover-
eign immunity barred enforcement of the monetary fine in the Village’s citation, but
the Village could enforce the ordinance in other ways such as by bringing suit against
tribal officers. (Dkt. 130.) [A-1.] Presumably because it concluded the Ordinance ap-
plied to Big Apple Fest because of the diminishment of the reservation, the district

court did not address the Village’s alternative arguments for application of the Ordi-
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nance to Big Apple Fest even if the original boundaries of the Oneida Reservation
remain intact. (Dkt. 94 at 51-62.)

VII. Rulings Presented for Review

The Nation has appealed from the district court’s decision and presented for
review the district court’s decision that the Oneida Reservation was diminished. Be-
cause this Court can affirm on any basis that appears in the record, the Village also
requests review of the district court’s decision that issue preclusion does not apply to
preclude the Nation from arguing the continued existence of the Oneida Reservation.

SUMMARY OF THE ARGUMENT

This Court should affirm the judgment of the court below that the Big Apple
Fest, which occurs in part on land owned by the Nation in fee-simple and public roads
within the Village, is subject to the Village’s Special Event Ordinance. Although the
land and roads are within the original boundaries of the Oneida Reservation estab-
lished in the 1838 Treaty, those boundaries ceased to exist and the Oneida Reserva-
tion was, at minimum, diminished. The land and roads at issue are no longer part of
a reservation.

I. In 1933, the Town of Hobart and other local governments defended against
a lawsuit brought by tribal leaders on behalf of the Oneida Tribe, which sought a
declaration that the allotment of the Oneida Reservation was invalid and the recov-
ery of taxes paid to local governments, by arguing that Congress had discontinued
the Oneida Reservation. The Eastern District of Wisconsin agreed and dismissed the

case. The court decided the issue of whether the Oneida Reservation continued to
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exist and concluded that it did not. The resolution of that issue binds the Nation to-
day. Issue preclusion prevents the Nation from claiming the original Oneida Reser-
vation boundaries continue to exist.

II. Even if it i1s appropriate to consider the issue anew, the district court
properly concluded that Congress diminished the Oneida Reservation at least to the
extent of the allotments that passed out of Indian ownership in the early twentieth
century.

A. The Oneida Reservation was allotted under the Dawes Act, which Congress
enacted in 1887 for the purposes of breaking up the reservation system. Although
allotment under the Dawes Act did not affect the reservation status of land to the
extent allotments remained held in trust, once fee patents were issued for allotments
and the allotments were sold to non-Indians the land would lose its reservation sta-
tus. See Yankton Sioux Tribe v. Podhradsky, 606 F.3d 994, 1009 (8th Cir. 2010) (“Con-
gress’s original expectation that allotments would lose their reservation status as
they passed out of Indian ownership and into white hands . . . was not inconsistent
with the maintenance of reservation status for the allotted lands so long as they were
held in trust.”); Yankton Sioux Tribe v. Gaffey, 188 F.3d 1010, 1030 (8th Cir. 1999).

B. Congress further indicated its intent to diminish the Oneida Reservation
by enacting the 1906 Oneida Provision, which authorized the Secretary of the Interior
to accelerate the fee-patenting process on the reservation. This Court has acknowl-

edged that abolishing reservations is the reason Congress sought to issue fee patents
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to Indians. Wisconsin v. Stockbridge-Munsee Cmty., 554 F.3d 657, 664 (7th Cir.
2009).

C. The circumstances surrounding the 1906 Oneida Provision confirm Con-
gress intended to diminish the Oneida Reservation. Oneida Indians who wanted to
remove the final restrictions remaining on allotments requested the legislation. The
provision was enacted by Congressmen who wanted to eliminate the Oneida land
base and were not satisfied with then existing legislation. The Nation’s own expert
described the 1906 Oneida Provision as a “remarkable” piece of legislation.

D. Events after the 1906 Oneida Provision confirm Congress’s intent. With the
exception of the small number of allotments that remained in trust, the Oneida Res-
ervation was treated similarly to the disestablished Stockbridge-Munsee Reserva-
tion. Fee-patented land was subject to state taxes and the federal government did not
exercise jurisdiction over such land. For decades—into the late twentieth century—
federal officials, state officials, scholars, and the Oneida themselves acknowledged
that the original Oneida Reservation no longer existed and only a diminished reser-
vation remained.

ITI. Recognizing the diminishment of the Oneida Reservation does not conflict
with Supreme Court precedent. The Supreme Court has identified certain “hallmark”
language in its surplus land act cases, but it does not require such language in order
to find diminishment. Nor has the Supreme Court foreclosed finding diminishment
through the conveyance of allotments to non-Indians, especially when, as here, Con-

gressional statutes, legislative history, and subsequent events confirm an intent for

14



Case: 19-1981  Document: 40 Filed: 11/04/2019  Pages: 123

diminishment. Nor does recognizing the diminishment of the Oneida Reservation
conflict with 18 U.S.C. § 1151(a), which simply provides the modern definition of “In-
dian country” and did not reestablish the reservation status of land that had already
ceased to be part of a reservation.

IV. Even if the Oneida Reservation has not been diminished, there are several
reasons why the Village can still apply the Ordinance to the Big Apple Fest. The
district court did not address these reasons below, but this Court could rely on any of
them to affirm the judgment. Alternatively, if this Court determines the Oneida Res-
ervation has not been diminished, this Court should remand to the district court for
consideration of the Village’s alternative arguments.

STANDARD OF REVIEW

This Court reviews a district court’s summary-judgment ruling de novo. Black
FEarth Meat Market, LLC v. Vill. of Black Earth, 834 F.3d 841, 847 (7th Cir. 2016).
When, as here, the parties submitted cross-motions for summary judgment, this
Court reviews the district court’s treatment of each motion separately, “construing
all facts and drawing all reasonable inferences in favor of the non-moving party.” /d.

With respect to the Village’s argument that issue preclusion prevents the Na-
tion from relitigating the status of the Oneida Reservation, this Court “reviewls] a
district court’s ruling on issue preclusion de novo.” E.E.O.C. v. AutoZone, Inc., 707
F.3d 824, 831 (7th Cir. 2013).

With respect to the question of whether the Oneida Reservation has been di-

minished, this Court has appeared to apply a de novo standard to the question of
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whether a reservation has been disestablished or diminished. Stockbridge-Munsee
Cmty., 554 F.3d 657; see also Osage Nation v. Irby, 597 F.3d 1117, 1122 (10th Cir.
2010) (“[TThe Supreme Court has applied, without comment, a de novo standard of
review in determining congressional intent regarding reservation boundary dimin-
ishment.”).
ARGUMENT

This case presents the question of whether the Nation’s Big Apple Fest, which
occurs in part on land the Nation owns in fee simple and on public roads within the
original boundaries of the Oneida Reservation, is subject to the Village’s Special
Event Ordinance. As the district court recognized, the answer to this question turns,
in part, on whether the original boundaries of the Oneida Reservation were dimin-
ished—or the entire Oneida Reservation disestablished—such that the fee parcels
and public roads at issue were no longer part of a reservation. If disestablishment or
diminishment occurred, the fee parcels and roads at issue were not part of an Indian
reservation and the Big Apple Fest thus would be subject to the Special Event Ordi-
nance. See Mescalero Apache Tribe v. Jones, 411 U.S. 145, 148-49 (1973) (“Absent
express federal law to the contrary, Indians going beyond reservation boundaries
have generally been held subject to non-discriminatory state law otherwise applicable
to all citizens of the State.”).

In their briefs, the Nation and its amici tell a story of a district court run amok,
ignoring controlling Supreme Court precedent and issuing a decision that will have

far-reaching implications not just for the Nation but for many other Indian tribes
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around the United States. Close inspection, however, reveals these claims as mislead-
ing and exaggerated. The district court’s conclusion that the Oneida Reservation was
diminished is consistent with Congress’s intent, as expressed in the Dawes Act, the
1906 Oneida Provision, and other acts. The district court’s decision is also consistent
with decisions of the Supreme Court, this Court, and other courts of appeal. Indeed,
the district court’s decision merely affirms a prior district court decision, as well as
the mutual understanding of the federal government, the state government, scholars,
and the Nation itself until at least the 1970s: a 65,400-acre Oneida Reservation de-
fined by its original boundaries no longer exists.

The current dispute instead represents an attempt by the Nation to rewrite
this history and to reassert the Nation’s sovereignty over lands that have been under
state and local jurisdiction for over a century. The Nation may wish the history of the
Oneida Reservation was different, but “we cannot remake history.” Yankton Sioux
Tribe, 522 U.S. at 357 (internal quotations omitted). Here, history and the law compel
the conclusion that the land and roads at issue were no longer part of a reservation.

I The Nation Cannot Relitigate the Status of the Oneida Reservation

In 1933, in Stevens, et al. v. The County of Brown, et al. (hereafter Stevens),
the U.S. District Court for the Eastern District of Wisconsin determined the Oneida
Reservation ceased to exist as a result of Congressional action. (Dkt. 91 9 40-41;
Dkt. 89-45 at 4.) During the proceedings below, the district court concluded Stevens
did not preclude the Nation from asserting the continued existence of the Oneida
Reservation’s original boundaries, but that conclusion was incorrect. This Court

should affirm the district court’s ultimate conclusion—that the Nation’s Big Apple
17
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Fest is subject to the Village’s Ordinance—because Stevens established the Oneida
Reservation was lawfully discontinued and that decision is entitled to preclusive ef-
fect. Accordingly, the fee land and roads on which Big Apple Fest activities took place
were not reservation land.

A. The Village Has Not Waived This Argument

First, the Nation suggests in a footnote that issue preclusion is not before this
Court because the Village did not cross-appeal the district court’s determination that
issue preclusion does not apply. Nation Br. at 13, n. 8. The Nation is wrong. This
Court “may affirm summary judgment on any ground supported in the record, so long
as that ground was adequately addressed in the district court and the nonmoving
party had an opportunity to contest the issue.” Cardoso v. Robert Bosch Corp., 427
F.3d 429, 432 (7th Cir. 2005). An appellee is free, without a cross appeal, to “urge in
support of a decree any matter appearing in the record, although his argument may
involve an attack upon the reasoning of the lower court or an insistence upon matter
overlooked or ignored by it.” Ruth v. Triumph P’ships, 577 F.3d 790, 796 (7th Cir.
2009) (quoting Morley Const. Co. v. Md. Cas. Co., 300 U.S. 185, 191 (1937)). Indeed,
it would be procedurally improper for the Village to raise issue preclusion through a
cross-appeal, because the Village relies on this argument to seek affirmance of “the
bottom line” of the district court’s judgment: the Big Apple Fest is subject to the Vil-
lage’s Ordinance. See Weitzenkamp v. Unum Life Ins. Co. of Am., 661 F.3d 323, 332

(7th Cir. 2011).
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B. Issue Preclusion Applies Here

Issue preclusion applies when: “(1) the issue sought to be precluded is the same
as an issue in the prior litigation; (2) the issue [was] actually litigated in the prior
litigation; (3) the determination of the issue [was] essential to the final judgment; and
(4) the party against whom estoppel is invoked [was] fully represented in the prior
action.” Adams v. City of Indianapolis, 742 F.3d 720, 736 (7th Cir. 2014). Here, all
four elements are present.

1. The issue is the same as an issue in the prior litigation.

The district court held issue preclusion does not apply here, in part, “because
this case raises different factual and legal questions than those raised in Stevens.”
(Dkt. 130 at 16.) [A-16.] The district court reasoned that “the question raised in Ste-
vens was whether individual members of the Tribe were required to pay local prop-
erty taxes upon the issuance of fee patents for their allotments” and “the underlying
issue in this case is whether the Nation is subject to the regulations of a local munic-
ipality in the conduct of its special events.” (Dkt. 130 at 17.) [A-17.] The district court
also noted “the issue of whether the Nation itself is immune from local regulatory
authority was not litigated in Stevens to any extent.” (/d.)

It is not necessary that the same cause of action or subject matter be at issue
here as in Stevens. Thus, it is not necessary that this case involve a challenge to the
payment of local property taxes or that Stevens involved whether the Nation is im-
mune from local regulatory authority. Rather, “[ilssue preclusion . . . bars successive
litigation of an issue of fact or law actually litigated and resolved in a valid court

determination essential to the prior judgment, even if the issue recurs in the context
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of a different claim.” Taylor v. Sturgell, 553 U.S. 880, 892 (2008) (internal quotations
omitted) (emphasis added).

This case presents the same question addressed in Stevens: whether Congress
acted to terminate the Oneida Reservation. The issue was squarely presented in Ste-
vens, as the defendants (including the Town of Hobart) moved to dismiss on the
ground “[tlhat the Oneida Reservation was lawfully discontinued, the allotments
made thereunder superseding the Indian treaty.” (Dkt. 91 § 41; Dkt. 89-45 at 3.) And
it is squarely presented here, because the question of whether the Big Apple Fest is
subject to the Village’s Special Event Ordinance turns on whether the Oneida Reser-
vation was disestablished or diminished.

2. The issue was actually litigated.

The Stevens court also decided the issue. The court recognized the discontinu-
ance of the Oneida Reservation was one of the grounds on which the motion to dismiss
was based,? addressed the argument, and concluded the federal government’s pas-
sage and application of the Dawes Act “[pllainly . . . resulted in a discontinuance of
the reservation.” (Dkt. 89-45 at 4.) The court dismissed the case, a final judgment on
the merits. (Dkt. 91 9§ 41; Dkt. 89-45 at 5.) This is all that is required for issue pre-

clusion to apply. See Federated Dept. Stores, Inc. v. Moitie, 452 U.S. 394, 399 n.3

3 See, e.g., Dkt. 89-52 at 3 (alleging “that the so-called Oneida Reservation has for many years
... ceased to exist”); Dkt. 89-53 at 5 (moving to dismiss on ground “[t]hat as a matter of law,
the act of February 8th, 1887, and the executive order of the President of the United States
dated May 21st, 1889, superseded the terms of the treaty . ...”).
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(1981) (dismissal for failure to state a claim is decision on the merits entitled to pre-
clusive effect).
3. The determination was essential to the judgment.

The issue was also essential to the judgment in Stevens. The court dismissed
the plaintiffs’ claim because it was “bound by the state statute governing procedure
and also limitation.” (Dkt. 89-45 at 5.) This holding depended on the court’s determi-
nation the reservation had been discontinued: “Therefore, when the Hitchcock and
other cases referred to are accepted as definitely supporting the third ground as-
signed—I[that the reservation had been discontinued]—it seems to me to follow that
the plaintiffs, in seeking to recover taxes, are bound by the state statute governing
procedure and also limitation.” (/d. at 4-5.) The court held that, because the Oneida
Reservation had been discontinued, the plaintiffs were bound to follow state law re-
garding the procedure for seeking recovery of taxes and challenging the legality of
the organization of local governments. The issue was thus necessary to the judgment.

This is the case even if narrower grounds existed for the judgment in Stevens.4
See Gambino v. Koonce, 757 F.3d 604, 609-10 (7th Cir. 2014) (issue preclusion under
Illinois law even though prior judgment could have been granted on lesser grounds);

Hoult v. Hoult, 157 F.3d 29, 32 (1st Cir. 1998) (“[A] finding is ‘necessary’ if it was

4 The Nation has previously argued the Stevens court could have resolved the case by
applying the Supreme Court’s decision in Goudy v. Meath, 203 U.S. 146 (1906), which
interpreted the Dawes Act to allow for local taxation of fee patents. The plaintiffs in Stevens
also challenged the legality of the allotment of the Oneida Reservation. (See, e.g., Dkt. 89-49
at 6-7.) Applying Goudy would not have resolved that dispute.
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central to the route that led the factfinder to the judgment reached, even if the result
could have been achieved by a different, shorter and more efficient route.” (internal
quotations omitted)). The relevant question is whether the issue “formed the basis of
the [prior] court’s decision.” Gambino, 757 F.3d at 610. Stevens meets that standard,
as the conclusion that the Oneida Reservation was discontinued formed the basis of
the court’s reasoning. The Stevens court stated its resolution of the case “follow[ed]”
from its conclusion that the Oneida Reservation had been discontinued. (Dkt. 89-45
at 5.)
4. The Nation is bound by the result in Stevens.

The second and final reason the district court provided for rejecting issue pre-
clusion was its conclusion that the lawsuit in Stevens was brought by members of the
Oneida Tribe, rather than the Tribe itself, and “there is no evidence that the Tribe
exercised a sufficient degree of control in Stevens.” (Dkt. 130 at 16.) [A-16.] This rea-
soning was flawed, however. The complaint in Stevens states that it was brought “on
behalf of the Members of the Oneida Tribe of Indians” and “on behalf of all members
of the Oneida Tribe within the State of Wisconsin, similarly situated as are the com-
plainants.” (Dkt. 89-49 at 2-3.) The defendants understood it that way, and contem-
poraneous reporting described it as a “suit of the Oneida Indian Tribe.” (Dkt. 89-46;

Dkt. 89-48.) Moreover, exercising “control” is not the only way nonparty preclusion
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may occur. Taylor, 553 U.S. at 893-95. This case implicates other bases for binding
the Nation, which the district court did not address.

First, “a nonparty may be bound by a judgment because she was adequately
represented by someone with the same interests who was a party to the suit.” 7aylor,
553 U.S. at 894 (internal quotations and brackets omitted). Adequate representation
can occur, for example, when a party to the suit is “[ilnvested by the [non-party] with
authority to represent him in an action.” Restatement (Second) Judgments § 41(1)(b).
This was the case in Stevens. The lawsuit in Stevens was signed on behalf of the
Oneida Tribe of Indians by William Skenandore, a leader of the Tribe, (Dkt. 91 9§ 40;
Dkt. 89-49; Dkt. 89-50), who was “authorized and empowered to act for and on behalf
of the Oneida Tribe of Indians of the State of Wisconsin.” (Dkt. 89-49 at 2.). The Na-
tion’s experts repeatedly pointed to William Skenandore’s status as “tribal chair-
man,” “chairman of the Oneida Indians,” and “chief” in the late 1920s and early 1930s
to support the Nation’s claim that the Oneida maintained a tribal government during
this time period. (See, e.g., Dkt. 92-2 at 132-36; Dkt. 92-5 at 75-79; Dkt. 120-1 through
Dkt. 120-4.) Skenandore described himself as “Presiding Chief Oneida Indians.” (Dkt.
89-50 at 4.) Under these circumstances, the result in Stevens would have bound the
Oneida Tribe. Cf Yankton Sioux Tribe v. United States Dep’t Health and Human
Servs., 533 F.3d 634, 641 (8th Cir. 2008) (tribal member’s claim precluded because
similar suit had previously been filed by the Yankton Sioux Tribe “on its own behalf
and on behalf of its individual members”); Apache Survival Coalition v. United States,

21 F.3d 895, 907 (9th Cir. 1994) (holding a coalition of tribal members and a tribe
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should be treated as a single entity). And, although the Oneida Tribe formed the Na-
tion in 1936 “in order to reestablish our tribal organization,” (Dkt. 92-52 at 3), the
Nation remains bound as successor-in-interest to the Oneida Tribe.5

Second, the Stevens case was a class action brought “on behalf of the Members
of the Oneida Tribe of Indians, in the State of Wisconsin.” (Dkt. 89-49 at 2.) Due
process permits preclusive effect against a class. Cf. Hansberry v. Lee, 311 U.S. 32,
41 (1940) (“[TThe judgment in a ‘class’ or ‘representative’ suit, to which some members
of the class are parties, may bind members of the class or those represented who were
not made parties to it.”).6 At minimum, Stevens made a determination that land sub-
ject to fee patents was no longer part of a reservation. That determination would bind
any succeeding owners of the land at issue. 7aylor, 553 U.S. at 894. Adjudications of
property status—Ilike the status of the land within the 1838 boundaries of the Oneida
Reservation—are “designed to reach directly into the future and to bind it.” 18 Fed.

Prac. & Proc. Juris. § 4416 (3d ed.). In such cases, “issue preclusion is the essential

5 The Nation views itself as the successor to the Oneida Tribe of Indians insofar as it seeks
the benefit of legal agreements executed prior to its formation—for example, the Treaty of
1838. Moreover, the Oneida Tribe cannot avoid the Stevens case by forming a new tribal
government in 1936 and then litigating through that proxy. Taylor, 553 U.S. at 895.

6 There should be no dispute that the interests of the plaintiffs in the prior case were aligned
with the interests of the members of the Tribe. The plaintiffs understood themselves to be
acting in a representative capacity, and there was notice of the suit. 7aylor, 553 U.S. at 900-
01. The suit was publicized and at least one of the plaintiffs was a tribal leader. (Dkt. 91  40;
Dkt. 89-46; Dkt. 89-47; Dkt. 89-51.)
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means for protecting the most fundamental purposes of achieving finality by adjudi-
cation.” /d. Thus, the Nation is bound to the Stevensjudgment as a succeeding owner
of allotments that Stevens determined lost their reservation status.

C. Any Request for an Exercise of Discretion Is Unwarranted

The Nation may argue the Court should exercise discretion and not apply the
issue preclusion doctrine here. Issue preclusion is not “discretionary,” however.
Kairys v. LN.S., 981 F.2d 937, 940 (7th Cir. 1992); see also United States v. Egan
Marine Corp., 843 F.3d 674, 678 (7th Cir. 2016) (noting cases “reject[ing] judicial ef-
forts to treat rules of preclusion as dispensable whenever judges prefer another out-
come”). Issue preclusion applies even if this Court thinks the Stevens decision was
erroneous or not sufficiently detailed. “The general rule is that issue preclusion ap-
plies to an issue framed in an earlier action even though little or no evidence at all
was introduced, or though an inept effort in the first litigation can be substantially
improved in a later action.” 18 Fed. Prac. & Proc. Juris. § 4419 at n.11 (3d ed.); id. at
§ 4426 (“The premise of preclusion itself is that justice is better served in most cases
by perpetuating a possibly mistaken decision than by permitting relitigation.”); see
also Firishchak v. Holder, 636 F.3d 305, 312 (7th Cir. 2011).

The Nation may also argue that issue preclusion does not apply to issues of
law. It is true issue preclusion may not have the same force when the issue involved
is a “pure question[] of law, unmixed with any common elements of fact,” Chi. Truck
Drivers, Helpers and Warehouse Union (Independent) Pension Fund v. Century Mo-

tor Freight, Inc., 125 F.3d 526, 531 (7th Cir. 1997) (quoting 18 Fed. Prac. & Proc.
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Juris. § 4425 (3d ed.)), but that is not the case here. Whether the Oneida Reservation
was diminished or disestablished is, ultimately, a legal question, but the answer
turns on application of a legal standard to specific facts and circumstances. This is
not an “abstract” ruling of law or a “purely legal” question, but instead represents the
mixing of a question of law with common elements of fact. See Irby, 597 F.3d at 1122
(“While determining congressional intent is a matter of statutory construction, which
typically involves a de novo review, to the extent that statutory construction turns on
an historical record, it involves a mixed question of law and fact.”).

Nor can the Nation avoid issue preclusion by arguing there has been a change
in legal environment since Stevens. Although subsequent Supreme Court cases have
identified examples of factors for courts to consider when conducting the analysis,
Infra at pp. 28-29, the relevant question for disestablishment or diminishment re-
mains the same today as it was when Stevens was decided: did Congress intend to
diminish or disestablish the reservation. That question has guided the analysis since
Lone Wolf v. Hitchcock, 187 U.S. 553 (1903), in which the Supreme Court held Con-
gress could diminish reservations unilaterally and on which Stevens relied. See also
United States v. Celestine, 215 U.S. 278, 285 (1909) (land remains reservation until
separated therefrom by Congress). The court in Stevens applied Hitchcock when it
determined the Oneida Reservation was discontinued.

In sum, this Court should grant preclusive effect to the determination in Ste-
vens that Congress discontinued the Oneida Reservation. Accordingly, the Big Apple

Fest is subject to the Village’s Ordinance.
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II. The Oneida Reservation Has Been Diminished

Even if issue preclusion does not apply, this Court should affirm because the
district court properly concluded the Oneida Reservation was diminished. Congress
indicated its intent to diminish the Oneida Reservation in the 1906 Oneida Provision
and other statutes affecting the Oneida Reservation. At minimum, allotments on the
Oneida Reservation that passed out of Indian ownership lost their reservation status.
See Gaftey, 188 F.3d at 1030 (holding the Yankton Sioux Reservation “diminished by
the loss of those lands originally allotted to tribal members which have passed out of
Indian hands”).

A. Legal Standard for Diminishment

The “touchstone to determine whether a given statute diminished or retained
reservation boundaries is congressional purpose.” Yankton Sioux Tribe, 522 U.S. at
343. No “particular form of words” is necessary to alter a reservation’s boundaries,
and the Supreme Court has rejected a “clear-statement rule.” Hagen v. Utah, 510
U.S. 399, 411 (1994). “Even in the absence of a clear expression of congressional pur-
pose In the text of a surplus land Act, unequivocal evidence derived from the sur-
rounding circumstances may support the conclusion that a reservation has been di-
minished.” Yankton Sioux Tribe, 522 U.S. at 351 (emphasis added). The Supreme

Court has “been willing to infer that Congress shared the understanding that its ac-
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tion would diminish the reservation, notwithstanding the presence of statutory lan-
guage that would otherwise suggest reservation boundaries remained unchanged.”
Solem v. Bartlett, 465 U.S. 463, 471 (1984) (emphasis added).

In a line of cases addressing surplus land acts—acts that opened to non-Indian
settlement unallotted lands remaining after the allotment of a reservation—the Su-
preme Court has identified three factors (the Solem factors) to guide the diminish-
ment analysis: (1) “the operative language of the act that purportedly shrinks a res-
ervation,” Stockbridge-Munsee Cmty., 554 F.3d at 662; (2) “events surrounding the
passage of the act that ‘unequivocally reveal a widely held, contemporaneous under-
standing that the affected reservation would shrink as a result of the proposed legis-

9

lation,” id. (quoting Solem, 465 U.S. at 471); and (3) events subsequent to the passage
of the act, including “the subsequent demographic history of open lands . . . as well as
the United States’ treatment of the affected areas|.]” Nebraska v. Parker, 136 S. Ct.
1072, 1081 (2016) (internals citations and quotations omitted). These factors are not
absolutes and cannot replace the fundamental inquiry: determining congressional in-
tent. See Rosebud Sioux Tribe v. Kneip, 430 U.S. 584, 588 n.4 (1977) (internal quota-
tions omitted).

The Solem factors also cannot apply to cases involving the status of allotted

lands that passed out of Indian ownership the same way they apply to the review of

surplus land acts. The concerns that informed the So/lem framework are not present
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when assessing allotted lands that passed into non-Indian ownership.” Surplus land
acts addressed the unallotted land remaining on a reservation after allotment had
already occurred. With respect to unallotted, surplus land, the Dawes Act contem-
plated that additional Congressional action would need to occur—specifically, nego-
tiations with the tribe to sell the land, the terms of which would later need to be
ratified by Congress in the form of a surplus land act. 24 Stat. at 389. [S.A.-2.] (Dkt.
89-2 at 4.) In addition, federal and tribal authorities continued to police opened sur-
plus lands on some reservations. See Solem, 465 U.S. at 480. Whereas, other opened
surplus lands were turned over to the jurisdiction of state governments. See Hagen,
510 U.S. at 421. The Solem factors exist to help distinguish those surplus land acts
that “simply offered non-Indians the opportunity to purchase land within established

”)

reservation boundaries™ from those that “freed that land of its reservation status™
so that the State “acquired primary jurisdiction over [the] unalloted opened lands|.]”
Yankton Sioux Tribe, 522 U.S. at 343 (quoting Solem, 465 U.S. at 467, 470)).

No such distinguishing is necessary when assessing the status of allotted lands

that were fee-patented and passed out of Indian ownership, however. Congress did

not anticipate that any further Congressional action would be required to remove the

7The extent to which the Solem factors are relevant outside the context of a surplus land act
is an issue the Supreme Court may address in the pending case of Sharp v. Murphy (No. 17-
1107). Murphy raises the question of whether the 1866 territorial boundaries of the Creek
Nation within the former Indian Territory of eastern Oklahoma constitute an “Indian
reservation.” The petitioner has argued that Solem should not govern the inquiry, in part
because the case does not involve the sale of surplus land to non-Indians. Pet’r. Br., Sharp v.
Murphy, No. 17-1107, at 48, available at https://www.supremecourt.gov/DocketPDF/17/17-
1107/55210/20180723232225994_17-1107ts.pdf.

29



Case: 19-1981  Document: 40 Filed: 11/04/2019  Pages: 123

reservation status of the allotted land. Rather, Congress intended that allotted lands
would lose reservation status once the land was fee-patented and ultimately sold to

non-Indians. See infra at pp. 33-37.

B. The Oneida Reservation Was Diminished as Allotments Passed Out of
Indian Ownership

1. The Dawes Act was intended to abolish reservations.

As the district court properly recognized, the ultimate goal of allotment under
the Dawes Act was the breakup of Indian reservations. The Supreme Court and other
courts have recognized this aspect of the allotment era, and the Dawes Act in partic-
ular. See, e.g., Upper Skagit Indian Tribe v. Lundgren, 138 S. Ct. 1649, 1652 (2018)
(“The General Allotment Act represented part of Congress’s late Nineteenth Century
Indian policy: to extinguish tribal sovereignty, erase reservation boundaries, and
force the assimilation of Indians into the society at large.” (internal quotations omit-
ted)); Montana v. United States, 450 U.S. 544, 559 n.9 (1981) (“The policy of the Acts
was . . . the gradual extinction of Indian reservations and Indian titles.” (internal
quotations and citations omitted)); Hackford v. Babbitt, 14 F.3d 1457, 1459 (10th Cir.
1994) (“The [Dawes Act] allowed the breakup of Indian reservations into individual
homesteads on which, Congress expected, the Indians would farm and become self-
sufficient. The ultimate purpose of the [Dawes Act] was to abrogate the Indian tribal
organization, to abolish the reservation system and to place the Indians on an equal
footing with other citizens of the country.” (internal quotations and brackets omit-
ted)). Indeed, the Congressional record consistently reflects that the purpose behind

the federal government’s allotment policy in the late-nineteenth and early-twentieth
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centuries was the dissolution of the reservation system.8 Nowhere in the legislative
history of the Dawes Act is there any indication that Congress intended that a reser-
vation area, once allotted and patented in fee simple, would or could remain in reser-
vation status, especially once the allotments were sold to non-Indians.

It is true the Dawes Act does not expressly state that land would lose its res-
ervation status once it was allotted and passed out of Indian ownership, but Congress
would not have considered such express language necessary. It was Congress’s policy
to terminate reservations through allotment. And, as this Court has recognized, a
loss of reservation status was the necessary consequence of a change in land tenure
on an allotment. Stockbridge-Munsee Cmty., 554 F.3d at 662 (“Today, a reservation
can encompass land that is not owned by Indians, 18 U.S.C. § 1151(a), but back then,
the ‘notion that reservation status of Indian lands might not be coextensive with
tribal ownership was unfamiliar . . . .” (quoting Solem, 465 U.S. at 468)); see also
Podhradsky, 606 F.3d at 1009 (noting “Congress’s original expectation that allot-

ments would lose their reservation status as they passed out of Indian ownership and

8 See, e.g., Dkt. 89-192 [11 Cong. Rec. 875 (1881)]; Dkt. 89-193 [11 Cong. Rec. 878 (1881)]; 15
Cong. Rec. 2277 (Senator Dawes); Dkt. 89-225 [18 Cong. Rec. 190 (1886)]. The legislative
history of the Dawes Act is described in detail in the Supreme Court’s opinion in Montana v.
United States, 450 U.S. 544, 559 n.9 (1981) and the Dec. 15, 2017 report of the Village’s
expert, Dr. Emily Greenwald. Dkt. 89-154.
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into white hands”). Congress’s purpose for the Dawes Act—the true test for diminish-
ment—is evident.

To be clear, the Village does not claim, nor did the district court hold, that
allotment under the Dawes Act necessarily disestablished or diminished the Oneida
Reservation or other reservations. “[A]llotting land to Indians is consistent with con-
tinued reservation status.” Stockbridge Munsee Cmty., 554 F.3d at 664. The Village
does not dispute that after the allotment of the Oneida Reservation each individual
allotment was held in trust by the United States on behalf of each individual allottee
and the reservation status of an allotment remained unchanged so long as the allot-
ment was held in trust. See Podhradsky, 606 F.3d at 1009 (“Congress’s original ex-
pectation that allotments would lose their reservation status as they passed out of
Indian ownership and into white hands . . . was not inconsistent with the mainte-
nance of reservation status for the allotted lands so long as they were held in trust.”
(emphasis added)). Rather, the initial act of allotment was the first step in a multi-
step process that Congress intended and expected would result in the breakdown of
reservation boundaries.

Once the trust period on an allotment expired or was terminated, the federal
government relinquished all jurisdiction and a fee patent would issue. Even if the
issuance of a fee patent did not terminate the reservation status of the parcel at issue,
the final step in the allotment process—the transfer of the fee-patented land to a non-
Indian—would do so. Congress’s goal of dismantling reservations, its belief that al-

lotting lands was part of that process, and its understanding that reservation status
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was coextensive with Indian ownership, demonstrate that Congress intended to di-
minish the Oneida Reservation as allotted lands passed out of Indian ownership.
There should be no doubt the Congress that passed the Dawes Act intended that the
sale of allotments on reservations to non-Indians would terminate the reservation

status of those allotments.9

2. The Eighth Circuit’s decisions in Gaffey and Podhradsky support
the Village and the judgment.

Indeed, the Village is simply asking this Court to follow the analysis used by
the U.S. Court of Appeals for the Eighth Circuit in Podhradsky and Gaftey, as the
district court did below. Those decisions are part of a line of cases addressing the
reservation status of land within the original boundaries of the Yankton Sioux Res-
ervation. Acting under the authority of the Dawes Act and 1891 amendments to that
act, the federal government allotted to tribal members approximately 262,300 acres
of the approximately 430,405 acre Yankton Sioux Reservation. Podhradsky, 606 F.3d
at 999; Gaftey, 188 F.3d at 1016-17.

Just as with the Oneida Reservation, the vast majority of the allotted parcels
lost trust status, either through the early issuance of patents or the expiration of the

applicable trust period, and the bulk of the parcels subsequently came to be owned in

9 The Nation incorrectly claims the Supreme Court has “flatly rejected” a construction of the
Dawes Act that would result in diminishment. Nation Br. at 15. Contrary to the Nation’s
claim, the Supreme Court has not directly addressed this issue and “whether reservation
boundaries can be diminished when allotted lands pass into non-Indian ownership” is “[aln
important pending question.” Cohen’s Handbook of Federal Indian Law § 3.04[3] (2017). This
issue is addressed in detail in Part II1.C, infra.
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fee by non-Indians. Gaffey, 188 F.3d at 1016; Podhradsky, 606 F.3d at 1000.19 And,
as with the Oneida Reservation, executive orders extended the trust period on certain
parcels remaining in trust until the 1934 passage of the IRA, which “indefinitely ex-
tended the trust periods for outstanding allotments.” See Podhradsky, 606 F.3d at
1001. And, subsequent to the passage of the I.R.A., the United States began taking
land into trust for the benefit of the Yankton Sioux Tribe, just as it did for the Oneida.

Read together, Gaffey and Podhradsky hold that allotments made to tribal
members under the Dawes Act that were continuously held in trust remained part of
the Yankton Sioux Reservation. Podhradsky, 606 F.3d at 1007-10. The Eighth Circuit
held, however, that those lands originally allotted to tribal members that were later
transferred in fee to non-Indians “had ceased to be part of the reservation.” /d. at
1003; Gaftey, 188 F.3d at 1030. In assessing the status of the allotted lands, the
Eighth Circuit acknowledged the understanding that lands owned by non-Indians
would not have been considered a reservation and concluded the reservation was “di-
minished by the loss of those lands originally allotted to tribal members which have

passed out of Indian hands.” Gaffey, 188 F.3d at 1030; Podhradsky, 606 F.3d at

10 Approximately eighty-five percent of the land allotted on the Yankton Sioux Reservation
passed out of trust status. Gaffey, 188 F.3d at 1016. The effects of the Dawes Act were more
extreme on the Oneida Reservation—approximately ninety-eight percent of the land passed
out of trust status with approximately ninety-five percent passing out of Indian ownership.
The Oneida were considered “one of the extreme examples” of allotment under the Dawes
Act. (Dkt. 91 9 95.)
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1009.11 Applying the reasoning of Gaffey and Podhradskyhere compels the conclusion
that the Oneida Reservation was diminished at least to the extent lands allotted to
tribal members were transferred in fee to non-Indians.12

The Nation attempts to distinguish Gaffey and Podhradsky by arguing the in-
tent to diminish the Yankton Sioux Reservation was found in a surplus land act, not
the Dawes Act. Nation Br. at 34-38. It is true the specific act at issue in Gaffey and
Podhradsky was the 1894 act that ceded the remaining 168,000 acres of unallotted
surplus land to the United States.13 But the allotments at issue in Gaffey and Podh-
radsky were part of the nonceded lands on the reservation. The district court rightly
ignored the Nation’s attempt to draw an artificial distinction between Gaffey and this
case due to the existence of a surplus land act in Gaftey.

Notably, although the Gaffey court referenced the 1894 Act when it held the
reservation was diminished to the extent allotments were conveyed to non-Indians,
the 1894 Act actually said very little about the status of the allotments. (See Dkt.

120-5 at 30-35.) Instead, the court found diminishment after reviewing the 1894 Act

11 The Eighth Circuit declined to address the question of the reservation status of allotted
lands that transferred in fee to individual Indians but never passed out of Indian ownership.
Podhradsky, 606 F.3d at 1015.

12 Although arguing the cases are distinguishable, the United States implicitly recognizes
these case support the Village as it requests this Court not to follow what it calls “flawed”
reasoning. U.S. Br. at 24-26. To the contrary, the Eighth Circuit’s decisions are consistent
with Supreme Court precedent, as well as this Court’s decision in Stockbridge-Munsee Cmty.,
and demonstrate why the Oneida Reservation has been diminished.

1B In South Dakota v. Yankton Sioux Tribe, the Supreme Court held that Congress
diminished the Yankton Sioux Reservation because the unallotted land ceded to the United
States in the 1894 Act was severed from the Yankton Sioux Reservation, but did not address
the status of allotted land on the reservation. 522 U.S. at 357-58.
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and observing that “nothing in its text or the circumstances surrounding its passage
suggests that any party anticipated that the Tribe would exercise jurisdiction over
non Indians who purchased land after it lost its trust status.” Gaffey, 188 F.3d at
1028. Citing Section 6 of the Dawes Act, the court noted that some provisions in the
1894 Act “reflect the parties’ assumption that an allottee who received full title at the
end of the trust period would become subject to the civil and criminal laws of the State
or territory in which he resided,” such as a provision providing for reserving land for
common schools. /d. In other words, the Eighth Circuit did not find diminishment
based on any express language in the 1894 Act indicating an intent to diminish, as
the Nation suggests. Rather, the Eighth Circuit relied on an absence from the act of
any language indicating an intent to alter the common understanding that al-
lottments conveyed to non-Indians were no longer reservation land and the existence
of provisions consistent with that understanding.

Similar circumstances—and more—are present here, as the district court
properly recognized. (Dkt. 130 at 31-32.) [A-31, A-32.] Just as in Gaffey and Podhrad-
sky, the Oneida Reservation was allotted under the Dawes Act and Congress passed
subsequent acts that did not “suggestl] that any party anticipated that the Tribe
would exercise jurisdiction over non Indians who purchased land after it lost its trust
status.” Gaffey, 188 F.3d at 1028. For example, in 1917, Congress passed an act au-
thorizing the conveyance of school land within the area set aside by the 1838 Treaty
to “the public school authorities of district numbered one of the town of Oneida, Wis-

consin, for district school purposes.” 39 Stat. 969, 992 (Act of March 2, 1917) [S.A.-
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27.] (Dkt. 89-67 at 25.) That Congress passed an act authorizing the conveyance of
land to another government for use as a school for all residents (both Indian and non-
Indian) indicates Congress’s understanding that the jurisdiction of the State would
increase over time as the State assumed jurisdiction over the allotments. This is the
same type of Congressional intent the court relied on in Gaffey. 188 F.3d at 1028.

Moreover, Congress passed the 1906 Oneida Provision discussed below. As
with the 1894 Act in Gaffey—and as the district court below correctly recognized—
nothing in the text or circumstances surrounding the passage of the 1906 Oneida
Provision suggests any party anticipated the Nation exercising jurisdiction over non-
Indians who purchased land on the Oneida Reservation after it lost trust status (and
there is no evidence the Nation did so). Indians who received allotments on the
Oneida Reservation became subject to state civil and criminal law no later than the
end of the trust period.

The 1906 Oneida Provision also shows Congress went further in demonstrating
its intent to diminish the Oneida Reservation than it did with the Yankton Sioux
Reservation. As discussed below, the 1906 Oneida Provision went beyond the Burke
Act to single out the Oneida Reservation in order to accelerate the issuance of fee
patents. The Eighth Circuit did not identify any such act with respect to the Yankton
Sioux Reservation, yet the Eighth Circuit nevertheless found the Yankton Sioux Res-
ervation diminished as allotments under the Dawes Act passed out of Indian owner-

ship.
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C. The 1906 Oneida Provision Indicates Congress’s Intent to Diminish the
Oneida Reservation

The Dawes Act alone demonstrates Congressional intent to diminish, at least
with the respect to the Oneida Reservation, which is an extreme example of allot-
ment. But there is no need to rely only on the Dawes Act to find intent to diminish,
and the district court did not do so. Specifically, Congress further expressed its intent
to diminish the Reservation by enacting the 1906 Oneida Provision:

That the Secretary of the Interior be, and he is hereby, authorized, in his dis-

cretion, to issue a patent in fee to any Indian of the Oneida Reservation in

Wisconsin for the lands heretofore allotted him, and the issuance of such pa-

tent shall operate as a removal of all restrictions as to the sale, taxation, and
alienation of the lands so patented.

(Dkt. 91 9 23; Dkt. 89-27 at 5.) The 1906 Oneida Provision indicates Congress’s intent
to diminish the boundaries of the Oneida Reservation by specifically authorizing the
Secretary of the Interior to issue fee patents to Oneida Indians in advance of the
expiration of the Dawes Act’s 25-year trust period. By accelerating the passage of
allotted lands on the Oneida Reservation into fee-simple ownership, Congress was
acting to hasten the end of the reservation.4

Indeed, in Stockbridge-Munsee Cmty., this Court addressed the impact of the
same 1906 Appropriations Act containing the 1906 Oneida Provision on the Stock-
bridge-Munsee Reservation. This Court held that a separate provision in that 1906

Act (the “Stockbridge-Munsee Provision”) disestablished the Stockbridge-Munsee

14 And, as discussed earlier, Congress also indicated its intent to diminish the Oneida
Reservation by authorizing the conveyance of land to local school authorities for use as a
school for all residents (both Indian and non-Indian). (Dkt. 89-67 at 25.)
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Reservation by allotting the reservation in fee simple.l’> As this Court recognized,
abolishing reservations is the reason Congress sought to issue fee simple patents to
Indians:
The intent to extinguish what remained of the reservation is born out by the
act’s provision for allotments in fee simple. This provision sets the 1906 Act
apart from most allotment acts, like the 1871 Act, which restricted the Indian
owners from selling their land or required that it be held in trust by the United

States. Why include this peculiar provision? Because the reservation could
only be abolished if the tribal members held their allotments in fee simple.

554 F.3d at 664 (internal citations omitted). As the district court below rightly ex-
plained with respect to the Oneida Reservation, “[t]he conclusion that the issuance of
fee patents and sale of the land following allotment diminished the reservation is . . .
consistent with, if not compelled by,” this Court’s reasoning in Stockbridge-Munsee.
(Dkt. 130 at 24-25.) [A-24, A-25.]

The Nation and the United States try to distinguish Stockbridge-Munsee
Cmty. by pointing out there was no period of trusteeship for allotments on the Stock-
bridge-Munsee Reservation. Rather, the allotments were issued as fee-simple pa-
tents. This argument ignores, however, that in 1906 Congress could not allot the
Oneida Reservation in fee simple, as it did with the Stockbridge-Munsee Reservation,

because the Oneida Reservation had already been allotted. With respect to the

15 The United States suggests the 1906 Oneida Provision should not be compared to the 1906
Stockbridge-Munsee Provision, but instead to an earlier 1871 Act this Court held diminished
the Stockbridge-Munsee Reservation. U.S. Br. at 26-27. The land at issue in the 1906
Stockbridge-Munsee Provision was part of the “new, smaller, ‘permanent reservation”
created by the 1871 act, however, and there is no reason why this Court’s observations with
respect to the effect of issuance of fee-simple patents on the remaining Stockbridge-Munsee
reservation lands are not relevant to assessing the effect of the 1906 Oneida Provision.
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Oneida, unlike the Stockbridge-Munsee, there was no need to issue allotments in fee
simple, just a need to convert the allotments held in trust to fee-simple parcels.

The difference in language between the 1906 Oneida Provision and the Stock-
bridge-Munsee provision stems from the fact that the Nation was much farther down
the path of having their reservation eliminated than the Stockbridge-Munsee Indian
Community was in 1906. The Oneida Provision did not need to restate what had al-
ready been accomplished relative to the Oneida. By authorizing the Secretary of the
Interior to convert the already-issued allotments to fee-simple patents at his discre-
tion, Congress intended to extinguish those parts of the reservation the Secretary
determined should receive fee-simple patents. The only reason Congress would have
enacted the 1906 Oneida Provision is “[blecause the reservation could only be abol-
ished if the tribal members held their allotments in fee simple” and Congress was
paving the way for non-Indians to own the parcels (resulting in a loss of reservation
status). Stockbridge-Munsee Cmty., 554 F.3d at 664-65.16

It is true that the text of the 1906 Oneida Provision, like the Stockbridge-Mun-
see provision, lacks certain “hallmarks of diminishment” that the Supreme Court, in
its surplus land act cases, has recognized indicate intent to diminish a reservation.

But, as this Court has explained, it is not appropriate to expect Congress to employ

16 The Nation and the United States also try distinguishing the Stockbridge-Munsee by
noting that no trust land remained on the Stockbridge-Munsee Reservation after issuance of
the fee patents. But this is a difference of degree, not kind. Although the Oneida Reservation
may not have been disestablished—because a very small amount of land remained in trust—
Congress would have expected that the reservation would be diminished as the Secretary of
the Interior issued fee patents to the Oneida and the land was sold to non-Indians. See
Gaffey, 188 F.3d at 1030.
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“a set of magic words to signal its intention to shrink a reservation,” because during
the relevant time periods Congress did not always speak clearly regarding its inten-
tions with respect to the reservation status of Indian lands:

Congress was not always clear about its intentions for the boundaries of a res-
ervation, primarily because at the turn of the last century, when many allot-
ment acts were passed, it was operating under a different set of assumptions
than it does now. Today, a reservation can encompass land that is not owned
by Indians, 18 U.S.C. § 1151(a), but back then, the “notion that reservation
status of Indian lands might not be coextensive with tribal ownership was un-
familiar . . ..” Solem, 465 U.S. at 468, 104 S. Ct. 1161. What’s more, Congress
believed that all reservations would soon fade away—the idea behind the al-
lotment acts was that ownership of property would prepare Indians for citizen-
ship in the United States, which, down the road, would make reservations ob-
solete. /d. Given these background assumptions, Congress would have felt lit-
tle need to explicitly address a reservation’s boundaries. We cannot, of course,
extrapolate a clear intent to diminish a reservation from these generic assump-
tions. /d. at 468-69, 104 S. Ct. 1161. But given this backdrop, we also cannot
expect Congress to have employed a set of magic words to signal its intention
to shrink a reservation. Absent such clear language, courts look to events sur-
rounding the passage of the act that “unequivocally reveal a widely held, con-
temporaneous understanding that the affected reservation would shrink as a
result of the proposed legislation,” 7d. at 471, 104 S. Ct. 1161, and, “to a lesser
extent,” events that occur after the passage of the act, South Dakota v. Yankton
Sioux Tribe, 522 U.S. 329, 344, 118 S. Ct. 789, 139 L.Ed.2d 773 (1998).

554 F.3d at 662.17 Thus, this Court must conduct its analysis informed by the under-
standing that the Congress that passed the 1906 Oneida Provision was operating on
a different set of assumptions about the requirements for land to be classified as res-

ervation land.

17 The Eighth Circuit made a similar observation in Gaffey. 188 F.3d at 1022; see also Yank-
ton Sioux Tribe, 522 U.S. at 343-44.
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D. The Circumstances Surrounding Passage of the 1906 Oneida Provision
Indicate Congress’s Intent to Diminish the Oneida Reservation

The circumstances surrounding the 1906 Oneida Provision also show clear con-
gressional intent to diminish the Reservation. The 1906 Oneida Provision “was
passed at a time where the United States sought dissolution of Indian reservations[.]”
See Irby, 597 F.3d at 1124. Congress enacted the provision after Oneida Indians re-
peatedly petitioned the federal government for legislation granting the Oneida fee
simple title to their land that would allow them to dispose of their allotments. (Dkt.
91 99 16-21; Dkt. 89-19 through Dkt. 89-26.) An Oneida delegation traveled to Wash-
ington D.C. to specifically request “that some legislation be enacted authorizing the
issuance of patents in fee in the discretion of the Secretary of the Interior and on the
application of any Indian.” (Dkt. 91 99 22-23; Dkt. 89-27; Dkt. 89-170 at 3, p. 108:11-
109-10.) This request resulted in Congress authorizing the Secretary of the Interior
“to 1ssue a patent in fee to any Indian of the Oneida Reservation in Wisconsin for the
lands heretofore allotted him.” 34 Stat. at 381 [S.A.-17.] (Dkt. 89-28 at 75.) And, of
course, granting the Oneida fee simple titles would “pave[l the way” for non-Indians
to own those parcels, thereby breaking up the reservation’s boundaries. Stockbridge-
Munsee Cmty., 554 F.3d at 664-65.18

Notably, when it passed the 1906 Oneida Provision, Congress understood the

Oneida to already be subject to state and local civil and criminal law as a result of

18 Although the specific history behind the 1906 Oneida Provision is not identical to the
history behind the 1906 Stockbridge-Munsee Provision, the two most important facts are.
Both the Oneida and the Stockbridge-Munsee petitioned for the legislation that allowed for
immediate fee patents and both acts allowed that to happen.
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the Supreme Court’s decision in /n re Heff, which interpreted Section 6 of the Dawes
Act to provide that an Indian who received a trust allotment became a citizen of the
United States and subject to the state civil and criminal laws at the time of the allot-
ment, and not at the expiration of the 25-year trust period. /n re Heftf, 197 U.S. at
502-03.19 (Dkt. 91 99 9-10, 14; Dkt. 89-12 through Dkt. 89-14; 89-17.) Thus, by grant-
ing the Secretary of the Interior the authority to issue fee patents to Oneida at his
discretion, Congress paved the way for the removal of what it understood to be the
last remaining restriction on the land after allotment under the Dawes Act and
opened the door for those allotted lands to pass out of Indian ownership. Although
this process would not have been instantaneous, Congress’s intention unmistakably
was that the Oneida Reservation would gradually disappear.

The Nation and its amici now seek to minimize the 1906 Oneida Provision—
arguing that the provision “was merely a specific application of the Burke Act,” “had

b AN13

the same purpose and effect as the Burke Act,” “merely reiterated the Burke Act’s
similar provision,” or “essentially restated provisions of the Burke Act.” Nation Br. at
22; U.S. Br. at 21; Wis. Br. at 5. This is not true as a textual matter: the Burke Act

only allowed for the issuance of fee patents to “competent” Indians, but the Oneida

Provision was broader. Indeed, it would not make sense that Congress would enact

19 Although the 1906 Burke Act was passed, in part, to overrule /n re Heff—and includes a
provision clarifying that Indians who received allotments would not become subject to section
six’s general grant of civil and criminal jurisdiction until patents were issued in fee—that
change was not intended to affect Indians to whom allotments had already been made (like
the Oneida). (Dkt. 89-18; Dkt. 89-170 at 115:1-22.)
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the 1906 Oneida Provision after the Burke Act if the 1906 Oneida Provision simply
restated the Burke Act’s provisions.

Moreover, the Nation’s own experts testified much differently during the pro-
ceedings below. The Nation’s experts described the 1906 Oneida Provision as a “re-
markable” provision, passed by Congressmen who were not satisfied with the Burke
Act. (Dkt. 91 § 25; Dkt. 92-9 at 29, p. 108:3-109:11.)

For example, one of the Nation’s experts testified the 1906 Oneida Provision
was added to the 1906 Appropriations Act by Congressman Minor—whom the Na-
tion’s expert described as “an advocate of fee patenting” who “express[ed] support for
the idea of eliminating the Oneida’s land base”—and his allies because they were not
satisfied with the Burke Act and “wanted as many fee patents issued as quickly as
possible.” (Dkt. 89-170 at 3-5, p. 106:9-107:24, 115:23-116:15, 124:16-23.) The Na-
tion’s expert testified that Congressman Minor’s position was consistent with the po-
sition held by “interests who wanted to destroy the reservation and get the tribe out
of Wisconsin” and that his position was “consistent with the position taken by those
who sought to remove the tribe from Wisconsin.” (/d. at 6, p. 209:15-210:8.) This view
was supported by another of the Nation’s experts, who acknowledged the 1906 Oneida
Provision was intended to allow non-Indians to gain access to the Oneida’s land,
which at that time would have resulted in the loss of reservation status. (Dkt. 91
9 26.) See also Stockbridge-Munsee Cmty., 554 F.3d at 662. The effort by the Nation

and its amici to minimize the provision is not credible.
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E. Subsequent History Confirms Congress’s Intent

Events after passage of the 1906 Oneida Provision confirm Congress intended,
at minimum, to diminish the boundaries of the Oneida Reservation. Aside from the
small number of Oneida allotments remaining in trust, the Oneida Reservation was
treated similarly to the disestablished Stockbridge-Munsee Reservation.20 Just like
in the Stockbridge-Munsee case, in the aftermath of the 1906 Oneida Provision, the
Oneida reservation “was treated, for the most part, as though it had been abolished.”
Stockbridge-Munsee Cmty., 554 F.3d at 665. As with the Stockbridge-Munsee, sub-
sequent court decisions treated the reservation as if it had been abolished. /d. at 665.
And, as with the Stockbridge-Munsee, “[t]he land became subject to state taxes, and
the Department of the Interior refused to intervene in alcohol-related problems
within the original reservation.” /d. See also infra at p. 47. Federal officials across
decades acknowledged that fee patented land—and certainly fee patented land that
passed out of Indian ownership—was no longer subject to federal jurisdiction. Dec-
ades later, as late as the 1970s, even the Oneida acknowledged that the original res-

ervation no longer existed.

20 Although the United States claims the post-1906 treatment of the Stockbridge-Munsee
Reservation “was significantly different” from the post-1906 treatment of the Oneida
Reservation, U.S. Br. at 28, that claim finds no support in the historical record. In fact,
federal officials repeatedly drew parallels between the situation of the Stockbridge-Munsee
and the situation of the Oneida. (See, e.g., Dkt. 91 9 57-58, 60, 63, 65, 70; Dkt. 89-72; Dkt.
89-73; Dkt. 89-78; Dkt. 89-80; Dkt. 89-85; Dkt. 89-164.) The only real difference is that there
remained a small number of trust allotments and some unallotted tribal land, together
comprising less than 2 percent of the area within the 1838 boundaries, on the Oneida
Reservation. At most, this distinction means this is a case of diminishment, rather than
disestablishment.
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1. It is appropriate to consider subsequent history in this case.

First, the Nation wrongly argues that “[slince the district court here conceded
the absence of statutory language indicating an intent to diminish the Oneida Reser-
vation, evidence of subsequent treatment of the Reservation and demographicsis. . .
insufficient.” Nation Br. at 42. The Nation misrepresents the district court’s reason-
ing, however. The district court did not concede the absence of any statutory language
supporting its holding, but rather conceded only the absence in this case of certain
“hallmarks of diminishment” that are not necessary to find diminishment. (Dkt. 130
at 20.) [A-20.] See also infra at pp. 59-60.

Moreover, the Nation wrongly frames the question in terms of “statutory lan-
guage” instead of Congress’s intent. The Supreme Court has been clear that dimin-
ishment can be found even in the absence of express statutory language. See supra
at pp. 27-28. To the extent the Nation is suggesting this Court should limit its anal-
ysis to the statutory text, and that consideration of subsequent history is inappropri-
ate absent a clear expression of diminishment in the statutory text, the Nation’s po-
sition conflicts with relevant Supreme Court case law.

The Supreme Court’s decision in Nebraska v. Parkeris not to the contrary. The
Nation describes Parker as holding that “subsequent treatment of an area is relevant
only to reinforce a finding of diminishment based upon statutory language,” Nation
Br. at 41, but that is wrong for two reasons. First, by framing the issue as one of
“statutory language,” the Nation ignores the second Solem factor—the circumstances
surrounding passage of the act at issue—which can support diminishment even if the

statutory text does not. See 465 U.S. at 471. And, although the Supreme Court in
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Parker did acknowledge that it had “never relied solely” on the third Solem factor—
subsequent history—to find diminishment, it did not foreclose reliance on this factor
and consulted it even in the absence of the other two factors. See 136 S. Ct. at 1081.
Regardless, as discussed in Parts I1.C & II.D, supra, there is unequivocal contempo-
raneous evidence of intent to diminish the Oneida Reservation and statutory text
supporting that conclusion.
2. The jurisdictional history of the land supports diminishment.

The jurisdictional history of the fee-patented allotments on the Oneida Reser-
vation indicates the Oneida Reservation was, at minimum, diminished. There is no
real dispute that state and local governments assumed jurisdiction over the fee-pa-
tented allotments, that “[tlhe land became subject to state taxes,” and that “the De-
partment of the Interior refused to intervene in alcohol-related problems within the
original reservation.” Stockbridge-Munsee Cmty., 554 F.3d at 665. Numerous state-
ments by officials within the Department of the Interior in the decades after enact-
ment of the 1906 Oneida Provision reflect this shift. A non-exhaustive list of such

federal acknowledgements includes the following statements:

“[Ylou are advised that when an Indian allottee receives a patent in fee
simple . . . his land is subject to taxation, and also to the jurisdiction of
the town, county and state in which he resides.” (Dkt. 89-59.)

e “[Tlhe Government turns the land loose when it gives patents in fee . . .
. (Dkt. 89-60 at 3.)

e “Politically, the reservation has ceased to exist, and all questions of law
are referred to the state court.” (Dkt. 89-62 at 3.)

e “The Oneida reservation has been divided into two townships with a full
set of officers in each . . . . The maintenance of order now devolves upon
the township and county officers, and requires only the co-operation of
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this Office. . . . Federal laws apply only to lands still in trust.” (Dkt. 89-
63 at 2-3.)

e “[Tlhe power of the State to tax personal property extends to such
personal property of Oneida Indians as is not held in trust for them by
the United States.” (Dkt. 89-64.)

e “When a patent in fee is issued for the allotment of an Indian, it becomes
subject to taxation the same as property of a white man.” (Dkt. 89-65.)

e “This I presume means the former Oneida Reservation. It is my
understanding that since the allotment of the Oneida Reservation the
lines are broken down, reservation regulations no longer applying.”
(Dkt. 89-70.)

o “[Als these Indians are citizens of the state, they are subject to its laws
the same as white persons.” (Dkt. 89-71.)

e “The Oneidas are likewise citizens and their allotment was completed
more than thirty years ago. All of these allotees, or their heirs, but about
thirty have received final patents releasing them and their lands from
all Federal supervision.” (Dkt. 89-72.)

e “As to the land affairs of the fee patent Indians, their administration
must be by the Indians themselves, or through the local courts.” (Dkt.
89-74 at 4.)

e “I have just visited two such former reservations, that of the
Stockbridges and Munsees, and that of the Oneida.” (Dkt. 89-164 at 2.)

e “This reservation, or former reservation, is now much like any white

community . . ..” (Dkt. 89-77.)
e “These Indians are solely under the jurisdiction of the state . ...” (Dkt.
89-80 at 2.)

e “There are no lands remaining under the jurisdiction of the Federal
Government except the few allotments continued under trust and the
small area heretofore mentioned as having reverted to the status of
tribal land.” (Dkt. 89-81 at 3.)

e “Upon the issuance of patent the Government had no further control
over the land, and it thereafter became subject to the laws of the state.”
(Dkt. 89-82.)
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e “The Oneida Reservation was a small one and every available acre was
consumed in the allotments. There remain only such tracts as constitute
cancelled allotments.” (Dkt. 89-87 at 3.)

e “The Oneidas have severed their relationships with the agency with the
exception of annuity payments.” (Dkt. 89-88 at 34.)

e “The tribal affairs of the Oneida Indians were practically wound up
many years ago, with the exception of a small annuity under certain of
the old treaties. There is no longer any reservation in the usual sense of
the term . . ..” (Dkt. 89-90 at 2.)

e “There are only a few small tracts of tribal Indian land within the limits
of what was formerly the Oneida Indian Reservation. . . . the Oneida
Indian Reservation has been broken up . . ..” (Dkt. 89-93.)

e “[Tlhe Federal Government does not have jurisdiction over Oneida lands
from which the restrictions have been removed . . ..” (Dkt. 89-104 at 3.)

e “[Tlhe Oneidas were allotted, and through fee patenting and other
allotment procedures they lost all of their land. And they are living
practically unprotected and not in any real way under Federal
jurisdiction.” (Dkt. 89-102.)

e “[OIf the 65,608 acres originally included in your reservation, only 777
acres now remain in trust status. The balance of your reservation has
been allotted and patented in fee . . . . The Government, therefore, has
no further jurisdiction over these lands[.]” (Dkt. 89-103 at 2.)

e “Practically all of this allotted land has passed from government
supervision through sale and the issuance of fee patents. For this
reason, nothing could be gained through resurvey of the exterior
boundary of the reservation lands. . . . As the Federal Government does
not have jurisdiction over Oneida lands from which the restrictions have
been removed, the owners of such lands are, therefore, responsible to
local authorities for any objectionable saloons or road houses that may
be located thereon.” (Dkt. 89-104.)

e “The records of this Office show that the United States has fully
discharged all of its treaty obligations to the Oneida Indians, except a
small annual payment to be made perpetually. Fee patents have been
1ssued for most of the land, but a few allotments remain under
governmental control and supervision.” (Dkt. 89-105 at 3.)

e “Of the original 65,607 acres composing the Oneida Reservation, only
748 acres involving 23 trust allotments remain. These are checker-
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boarded over two townships among privately owned land. There would
appear to be no advantage in maintaining a designation of the boundary
lines of the original reservation.” (Dkt. 89-120.)

As the district court recognized, as late as 1975:

[TThe United States Department of the Interior’s Bureau of Indian Affairs is-
sued a report entitled “Statistical Data for Planning Oneida Reservation,”
which stated that “the total acreage of this reservation is 2,581 acres—2,108
acres are tribally owned and 473 acres are allotted.” The report noted that “by
1930 only a thousand acres remained. In 1934, through a series of land pur-
chases, the acreage was increased to the present amount.”

(Dkt. 130 at 35 (internal citations omitted); see also Dkt. 89-136.)

Further, during the decades immediately after the 1906 Oneida Provision the
State acknowledged the diminishment of the Reservation. In 1931, the Attorney Gen-
eral of the State of Wisconsin wrote a letter addressing jurisdiction with respect to
the Oneida:

There is very little tribal land left, and most of the individual allotments have
passed from the control of the United States and are therefore subject to the
unquestioned jurisdiction of the state. However, in the case of the small
amount of tribal land remaining and the individual Indian allotments which
are still held in trust, the federal courts would have jurisdiction. . . . Most of
the Oneidas have received a fee patent discharged of any trust. Many of them
have sold their lands. The state has jurisdiction over those Indians that have
a fee patent.

(Dkt. 91 9 76; Dkt. 89-91 at 3.) This assumption of jurisdiction is an acknowledgement
of diminishment by the State. Hagen, 510 U.S. at 421.21
The Nation takes the position that jurisdictional history is irrelevant to the

question of diminishment because it reflects an application of the terms of the Dawes

21 As late as 1966, the Wisconsin Governor’s Commission on Human Rights published a
Handbook on Wisconsin Indians that noted that as of that date there were only “2,592 acres
comprising the Oneida reservation.” (Dkt. 89-130 at 7.)
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Act. Nation Br. at 42 n.21. The Nation’s position is at odds with controlling precedent,
however. The Supreme Court, as well as this Court, look to the jurisdictional history
of the land at issue when evaluating whether diminishment has occurred. See Yank-
ton Sioux Tribe, 522 U.S. at 357 (“The State’s assumption of jurisdiction over the
territory, almost immediately after the 1894 Act and continuing virtually unchal-
lenged to the present day, further reinforces our holding.”); Hagen, 510 U.S. at 421
(“The State of Utah exercised jurisdiction over the opened lands from the time the
reservation was openedl[.]”); Stockbridge-Munsee Cmty., 554 F.3d at 665 (“The land
became subject to state taxes, and the Department of the Interior refused to intervene
in alcohol-related problems within the original reservation.”). Indeed, the Eighth Cir-
cuit relied on such evidence in Gaffey even though there—as here—the state’s exer-
cise of jurisdiction over allotted land that passed out of trust occurred as a function
of the Dawes Act. 188 F.3d at 1029.
3. Land tenure and demographic data support diminishment.

The history of land tenure on the Oneida Reservation also supports the district
court’s diminishment finding. There was an extreme population shift on the Oneida
Reservation in the early twentieth century.22 Within approximately a decade after
passage of the 1906 Appropriations Act, over 50,000 acres of the approximately

65,400 acres had been alienated from Indian ownership. (Dkt. 91 9 30; Dkt. 89-32

22 One of the Nation’s experts described the three years after passage of the 1906 Act as a
“rush of white settlers” and agreed that the influx of white settlers into the Oneida
Reservation was “a rapid process.” (Dkt. 89-170 at 6, p. 127:2-129:25.)
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through Dkt. 89-34.) By the passage of the IRA in 1934, the Oneida owned less than
90 acres of tribal lands and only a few hundred acres of allotments in trust; at least
95 percent of the reservation area was non-Indian owned. (Dkt. 91 9 95, 98; Dkt. 89-
1 at 5; Dkt. 89-108 at 14; Dkt. 89-111 at 8; Dkt. 89-112.) The Supreme Court has
recognized that when “non-Indian settlers flooded into the opened portion of a reser-
vation and the area has long since lost its Indian character,” such facts provide addi-
tional evidence supporting a finding of diminishment. Solem, 465 at 471.

Similarly, “[wlhen an area is predominately populated by non-Indians with
only a few surviving pockets of Indian allotments, finding that the land remains In-
dian country seriously burdens the administration of State and local governments.”
Solem, 465 at 471-72 n. 12-13. Here, these considerations also support the district
court’s diminishment finding. By the early 1930s, fewer than half of the Oneidas lived
at or within the immediate environment of the reservation. (Dkt. 91 99 69, 99; Dkt.
89-1 at 6; Dkt. 89-84; Dkt. 89-113 at 12; Dkt. 89-114.) According to a study prepared
by the League of Women Voters in 1966, “1960 census figures for the Town of Oneida
listed a total population of 2,520, including 786 Indians; for the town of Hobart, a
total population of 2,343, with 552 Indians.” (Dkt. 89-131 at 23.) Even today, the U.S.
Census Bureau estimates that white residents make up approximately 80% of the
population of the Village. (Dkt. 91 § 127.)

4. Subsequent treatment by the courts supports diminishment.

Contemporaneous treatment by the courts also supports the district court’s di-

minishment finding. See Stockbridge-Munsee Cmty., 554 F.3d at 665 (relying on
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court statements regarding status of Stockbridge-Munsee reservation). For example,
even if the federal court’s decision in Stevens that the Oneida Reservation was dis-
continued is not entitled to preclusive effect, it is strong evidence of how federal offi-
cials viewed the Oneida Reservation. Other court decisions reflected this view as well.
See United States v. Hall, 171 F. 214 (E.D. Wis. 1909) (recognizing that the Oneida

Reservation was a “former . . . reservation”).

5. The Nation recognized the original boundaries of the reservation
ceased to exist.

Finally, a diminishment finding is also supported by the Nation’s own state-
ments through at least the 1970s, as well as statements by various scholars over the
decades. For example, in 1966, the Oneida Industrial Planning Committee, under the
direction of the Oneida Tribal Council, prepared a “Provisional Overall Economic De-
velopment Plan for the Oneida Indian Reservation” that described “The Oneida Res-
ervation” as follows:

The government purchased land in the area of the original reservation, and

today there are 2,601.05 acres of Oneida lands scattered over the former res-

ervation. Of these lands, 2,067.89 acres are tribally owned and 433.16 acres
are allotted. Tribal affairs are now directed by a tribal council of four officers

who are elected by the tribal membership living within the area of the old res-
ervation from among the same population.

(Dkt. 91 9 119; Dkt. 89-132 at 2 (emphasis added).) In 1973, the Oneida Tribe of In-

dians of Wisconsin, Inc. (i.e., the Nation) published the History of the Oneida Indians,

which states:

By the 1920’s, all but a few hundred acres of the 650,000 [sic] was in white
hands; the tribe itself held but 80 acres allocated for educational purposes. The
reservation ceased to exist yet the tribe continued as a legal entity. . . . During
the 1920’s the Oneidas were in an anomalous state. The federal government
limited its obligation to the annuity question. With no reservation, all other
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services usually provided by the BIA were assumed by the towns, counties and
states.

(Dkt. 91 9 121; Dkt. 89-134 at 4-5.) A 1977-79 Overall Economic Development Plan
prepared by the Oneida Tribe of Indians expressed a similar view: “[t]he reservation
had ceased to exist.” (Dkt. 91 § 124; Dkt. 89-137.) Indian history scholars also recog-
nized the diminishment of the Oneida Reservation, including scholars who consulted
with the Oneida. (See, e,g., Dkt. 91 9 113-14, 122, 125; Dkt. 89-111 at 7-8; Dkt. 89-
113 at 9, 15; Dkt. 89-135 at 7; Dkt. 89-138 at 10.)

6. There is no “mixed record” on the question of diminishment.

Finally, the Nation suggests the district court’s discussion of the subsequent
history evidence was “cherry-picked” and directs this Court to pieces of evidence the
Nation claims the district court ignored. Nation Br. at 42-45. None of the evidence on
which the Nation relies provides a basis for questioning the district court’s finding of
diminishment, however, or for concluding there is a “mixed record” of subsequent
treatment of the land at issue.

First, the Nation cites an opinion from Wisconsin’s Attorney General in 1981
that the Oneida Reservation, as originally established, still existed. The 1981 Attor-
ney General opinion is too far removed temporally from the allotment of the Reser-
vation and the 1906 Oneida Provision to provide any insight into Congress’s intent,
however. See Irby, 597 F.3d at 1126 (evidence contemporaneous to litigation “is too

far removed temporally from the 1906 Act to shed much light on 1906 Congressional
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intent”).23 Far more relevant is the Wisconsin Attorney General’s position in 1931,
discussed supra at p. 50, which supports diminishment. (Dkt. 89-91.)

Second, the Nation argues “the district court ignored multiple official reports
of the Commissioner of Indian Affairs after allotment documenting the United States’
view that the Oneida Reservation consisted of 65,400 acres, including allotted and fee
patented lands.” Nation Br. at 42-43. The “reports” it cites are not considered juris-
dictional statements of the status of the Oneida Reservation after enactment of the
1906 Oneida Provision, however, and are not reliable indicators of the status of the
Oneida Reservation. See United States v. Oklahoma Gas & Elec. Co., 318 U.S. 206,
216 (1943) (“Tt is true that the opinion in United States v. Reily . . . used the term
‘Kickapoo Reservation’ to describe a region of Oklahoma as of a time subsequent to
the dissolution. It is clear from the context of the opinion, however, that this term
was used in a geographical and not a legal sense, much as one still speaks of the
Northwest Territory.”) (internal citation omitted); Gaffey, 188 F.3d at 1029 n.11 (“The
use of the term ‘Yankton Sioux Reservation’ in such documents, without more, cannot
be said to be a considered jurisdictional statement regarding the specific status of the
remaining Indian lands.”).

The “reports” primarily consist of statistical tables and statistics that include

references to the “Oneida Reservation,” but which also include references to the

23 For the same reason, this Court should similarly reject the United States’ attempt to rely
on late-twentieth century or early twenty-first century subsequent history evidence, such as
a 2014 statement by the U.S. Fish and Wildlife Service and recent assertions of jurisdiction
by the EPA. U.S. Br. at 2.
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Stockbridge-Munsee Reservation years after that reservation was disestablished.24
For example, the Nation cites a 1919 table as listing the Oneida Reservation with an
area of 65,466 acres, but the same table lists the Stockbridge and Munsee Reservation
with an area of 8,920 acres.25 (Dkt. 92-70.) Similarly, the Nation cites an excerpt from
a 1927 report that describes the total land area of the Oneida Reservation as
65,617.77 acres (Dkt. 89-85 at 14-16), but the same report includes reservation fig-
ures for the Stockbridge & Munsee Reservation that show a total land area of 11,160
acres despite that reservation’s disestablishment. (Dkt. 89-85 at 14; see also Dkt. 92-
59) Indeed, notwithstanding the Nation’s attempt to cherry-pick language from the
report, the 1927 report expressly refers to the “former Oneida Indian reservation”
and the “former reservation.” (Dkt. 89-84 at 3; Dkt. 89-85 at 5.)

Third, the Nation cites the process leading to the Department of the Interior’s
approval of the Nation’s Constitution under the IRA, but the Department’s treatment

of the Nation during that process is consistent with diminishment.26 Notably, the

24 The Nation also cites to a report from 1900, before passage of the 1906 Oneida Provision.
Nation Br. at 43, n. 22.

25 See also Dkt. 92-35 (includes references to “Stockbridge” and “Stockbridge-Munsee”).

26 The Nation compares its adoption of an IRA Constitution to the Stockbridge-Munsee, which
was not initially eligible to adopt an IRA constitution because the Department determined
the Stockbridge-Munsee lacked a land base. This difference in treatment is simply a
reflection of the fact that the Stockbridge-Munsee Reservation had been disestablished,
whereas the Oneida Reservation had been diminished. It suggests only that the Nation had
a reservation, but says nothing about the size of the reservation. Contemporaneous
documentation establishes, however, that the Department understood the Oneida to be in
possession of a much smaller, diminished reservation. (Dkt. 89-107 (“Only a few tracts of the
former large reservation retain a restricted status.”); Dkt. 89-108 at 14 (“They lost more than
95 percent of all their land under the fee-patenting operation.”); see also Dkt. 89-104; Dkt.
89-105; Dkt. 89-120.)
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Department did not approve the Nation’s draft constitution that described the Na-
tion’s jurisdiction as extending to the Oneida Reservation as defined in the 1838
Treaty. (Dkt. 92-49.) Instead the Department approved revised language that re-
ferred only to the “jurisdiction of the [Nation] . . . within the present confines of the
[Reservation].” (Dkt. 92-52.) The “present confines” meant the confines as of 1936
(the time the Nation’s constitution was drafted)—mnot 98 years prior in 1838—by
which time the Reservation had been diminished drastically to the extent that the
reservation had practically “ceased to exist.” (Dkt. 89-137.) The “present confines”
referenced in the Nation’s Constitution were much less than the approximately
65,400 acres that comprised the area set aside in the Treaty of 1838. (Dkt. 92-52.)27
Fourth, the Nation references an alleged “survey” conducted by one of its ex-
perts, Dr. Edmunds, of the historical record. Dr. Edmunds’s methodology consisted of
reviewing documents for references to the “Oneida Reservation” and treating such
references as acknowledgements that the Oneida Reservation as defined by its 1838
boundaries continued to exist.28 (Dkt. 92-9 at 41, p. 156:2-157:10.) A reference to the
“Oneida Reservation” or the “reservation” in a document provides no insight into
whether the reference is to the entire 65,400-acre set aside in the 1838 Treaty or to a

diminished reservation, however, and Dr. Edmunds made no attempt to distinguish

27 The Nation also cites the letter recommending conduct of an election on the Oneida
Constitution as recognizing the Oneida Reservation, but the letter says nothing about how
large the reservation was as of 1936. Nation Br. at 44.

28 Notably, the Nation did not introduce into the record many of the documents on which Dr.
Edmunds apparently relied; his descriptions of the documents are hearsay.
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between “considered jurisdictional statements” and mere references to a known loca-
tion.2? (Dkt. 89-154 at 28-34) (explaining “Edmunds gives equal weight to documents
with very different levels of detail, claims contradictions in documents where they do
not exist, and interprets documents as being in support of his argument that are, at
best, ambiguous”). Indeed, many of the documents cited by Dr. Edmunds used the
phrase “Oneida Reservation” to refer to a small amount of tribally owned land, not
the 65,400-acre reservation defined by the 1838 Treaty. (/d.)30

There is simply no merit to the Nation’s suggestion that the “bulk of the his-
torical record” is at odds with the district court’s finding of diminishment. As dis-
cussed above, the historical record unequivocally demonstrates that through at least
the mid-twentieth century all the relevant parties—the federal government, the State
of Wisconsin, scholars, and the Nation—understood that a 65,400-acre Oneida Res-

ervation no longer existed.

29 For example, Dr. Edmunds treated a reference to the “Oneida Reservation” in a 1930
statistical table as evidence of the Oneida Reservation’s continued existence, but the
document also referenced the “Stockbridge Reservation” despite that reservation having been
disestablished in 1906. (Dkt. 92-9 at 42, p. 158:2-159:21; Dkt. 89-6.) Dr. Edmunds admitted
that under his methodology the reference to the Stockbridge Reservation was an
acknowledgement by the federal government of the continued existence of that reservation,
which would conflict with this Court’s approach to disestablishment in Stockbridge Munsee
Cmty.

30 The Nation claims the Village’s expert testified there was a “mixed record” on subsequent
history, but omits the expert’s testimony that the historical record makes “a strong case that
the reservation boundaries cease to exist.” (Dkt. 103-12 at 33, p. 124:8-10.)
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III. THE NATION’S REMAINING ARGUMENTS LACK MERIT

A. “Hallmark” Termination Language Is Not Necessary to Find
Diminishment

The Nation suggests the district court improperly found diminishment “despite
the admitted absence of any statutory language indicating this result,” Nation Br. at
20, but this mischaracterizes the district court’s reasoning, the governing legal stand-
ard, and the Village’s position. As already discussed supra at pp. 27-28, diminishment
turns on Congressional intent and such intent can be found “[elven in the absence of
a clear expression of congressional purpose in the text.” Yankton Sioux Tribe, 522
U.S. at 351. If the Nation is suggesting that particular “statutory language” is neces-
sary to find diminishment, it is proposing a standard the Supreme Court has rejected.
See supra at p. 27.

Moreover, the district court did not “concedell the absence of statutory lan-
guage indicating an intent to diminish the Oneida Reservation.” Nation Br. at 23. In
addition to referencing the Dawes Act and the Burke Act, the district court relied on
the text of the 1906 Oneida Provision as indicating an intent to diminish the Oneida
Reservation through its “singling out the Oneida Reservation, in particular, and al-
lowing the Secretary to quickly issue fee patents at his discretion.” (Dkt. 130 at 23.)
[A-23.]

The district court did acknowledge, however, that the statutory language in
this case lacks certain “hallmarks of diminishment”—for example, cession language,
language restoring the land to the public domain, or provisions providing for payment

of a sum certain to the Oneida—that the Supreme Court, in its surplus land act cases,

59



Case: 19-1981  Document: 40 Filed: 11/04/2019  Pages: 123

has stated indicate Congress intended to diminish a reservation. (Dkt. 130 at 20.) [A-
20.] Finding diminishment even in the absence of such language is entirely proper,
however, as this Court and others have recognized. Stockbridge-Munsee Cmty., 554
F.3d at 664 (finding disestablishment even though “[t]lhe 1906 Act . . . included none
of the hallmark language suggesting that Congress intended to disestablish the res-
ervation”); see also Irby, 597 at 1124 (reservation disestablished even though “neither
the Osage Allotment Act nor the Oklahoma Enabling Act contain express termination
language”); Gaffey, 188 F.3d at 1030 (reservation diminished to the extent allotted
lands for which fee patents were issued were then sold to non-Indians).

Both the Nation and the United States direct this Court’s attention to the ab-
sence of such “hallmarks” and argue there should be no difference in the diminish-
ment analysis between cases involving surplus land acts and allotment. Nation Br.
at 41; U.S. Br. at 14.31 As the district court properly recognized, however, the exam-
ples of statutory language on which the Supreme Court has relied in its surplus land

act cases would not make any sense in the allotment context. (Dkt. 130 at 21.) [A-21.]

31 The United States argues to this Court that “the Supreme Court has never suggested that
the difference between allotment and the sale of ‘surplus’ lands affects the diminishment
analysis,” U.S. Br. at 14, but the United States is currently advocating for such a distinction
before the Supreme Court. In its briefing in Sharp v. Murphy, the United States
acknowledges that the Supreme Court’s prior disestablishment cases “have considered
whether Congress disestablished or diminished a reservation through ‘surplus land Acts™
and further argues that the types of language on which the Supreme Court has focused in
surplus land cases—“the phrase ‘public domain,” language of cession, and the provision of ‘a
lump-sum payment”—would be inappropriate when Congress acted to break up tribal
territory through allotment. U.S. Br., Sharp v. Murphy, No. 17-1107, at 6, 24, available at
https://www.supremecourt.gov/DocketPDF/17/17-1107/55946/20180730184937862_17-
1107tsacUnitedStates.pdf.
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For example, it would make no sense for an allotment act to contain cession language,
because cession and allotment were two alternative ways of eliminating a tribal land
base. Nor would one expect to see language expressly restoring land to the public
domain in an allotment act, as opposed to a surplus land act, because allotment did
not transfer land into government ownership.32 Similarly, the absence of any provi-
sions providing for payment of a sum certain to the Oneida for their reservation lands
means nothing in this case because such a provision would be out of place in an allot-
ment act. Congress had no need to make a lump sum payment to the Oneida because
the “lands were conveyed through allotment to their own members rather than to the
federal government.” 33 Pet’r Br. Sharp v. Murphy, No. 17-1107, at 49; see also U.S.
Br., Sharp v. Murphy, No. 17-1107, at 25.

B. The District Court Did Not Rely on Congress’s “General Expectations”

The Nation also suggests the district court inappropriately relied on Congress’s
“generalized expectation and belief” in the late 1800s and early 1900s that “the res-
ervation system would cease to exist,” pointing to the Supreme Court’s statement in
Solem that “[allthough the Congresses that passed the surplus land acts anticipated
the imminent demise of the reservation and, in fact, passed the acts partially to facil-

itate the process, we have never been willing to extrapolate from this expectation a

32 “The public domain was the land owned by the Government, mostly in the West, that was
available for sale, entry, and settlement under the homestead laws, or other disposition under
the general body of land laws.” Hagen, 510 U.S. at 412 (internal quotations omitted).

33 When federal officials sold the site of the Oneida Boarding School in 1924, the federal
government effectively made a lump sum payment to the Oneida by distributing the proceeds
of the sale to the Oneida on a per capita basis. (Dkt. 91 Y 64; Dkt. 89-79.)
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specific congressional purpose of diminishing reservations with the passage of every
surplus land act.” 465 U.S. at 468-69. This argument is misplaced. The Supreme
Court’s statement in Solem is focused on surplus land acts, and says nothing about
allotments. This makes sense because, as already discussed, some surplus land acts
diminished reservations and others did not. The Supreme Court has never held that
the Dawes Act, fully effectuated, cannot result in the diminishment of a reservation
through allotment, however. Indeed, it has suggested otherwise. Mattz v. Arnett, 412
U.S. 481, 496 (1973) (“When all the lands had been allotted and the trust expired, the
reservation could be abolished.”).

Moreover, even if the limiting language in Solem is applied to allotment acts,
all it means is that a court should not instantly conclude an act eliminated a reserva-
tion, but should instead consider congressional intent at the time of enactment and
review the application to a specific reservation. That is precisely what happened here.
The district court focused on the specific intent behind the Dawes Act, and also relied
on Congress’s singling out of the Oneida Reservation in the 1906 Oneida Provision,
the historical context in which the 1906 Oneida Provision was enacted, and the treat-

ment of the land at issue after enactment of the 1906 Oneida Provision.

C. The Judgment Below Does Not Conflict With Governing Supreme Court
Authority

The Nation and the United States point to several Supreme Court decisions
that, they claim, demonstrate the district court erred and that the Oneida Reserva-

tion has not been diminished. The Nation and the United States exaggerate and, in
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certain instances, misrepresent these decisions. Contrary to their claims, the Su-
preme Court has not “repudiated” or “rejected” the theory of diminishment the dis-
trict court applied below. Indeed, although the Nation claims the Supreme Court has
held that the conveyance of allotted lands to non-Indians does not diminish a reser-
vation, no Supreme Court case so holds and this is considered “[aln important pend-
ing question.” Cohen’s Handbook of Federal Indian Law § 3.04[3] (2017) (“An im-
portant pending question is whether reservation boundaries can be diminished when
allotted lands pass into non-Indian ownership.”).34
1. Celestine

First, the Nation claims that in United States v. Celestine the Supreme Court
“considered the effect of allotment under the Dawes Act on reservation boundaries”
and “did not indicate or imply that its holding was contingent upon continued owner-
ship of the parcel by an Indian.” Nation Br. at 26. This mischaracterizes the issue in
Celestine. The land at issue in Celestine was not allotted under the Dawes Act, but
rather under the terms of a treaty with the Indian tribe at issue. 215 U.S. at 285-86.
Moreover, although the Nation misleadingly refers to a “fee patent” being the subject
of Celestine, suggesting no restrictions on ownership, under those treaty terms, the

allotments remained subject to “conditions against alienation or leasing, exemption

34 The treatise takes the position that such lands should not lose reservation status, but it
does so by taking issue with the Supreme Court’s observation in Solem v. Bartlett that
reservation status was coextensive with tribal ownership at the turn of the century. The
Supreme Court’s pronouncement on this issue has been applied by lower courts, however,
including the Seventh Circuit’s decision in Stockbridge Munsee Cmty. and the Eighth
Circuit’s decision in Gaftey.
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from levy, sale or forfeiture,” and were “not to be disturbed by the state without the
consent of Congress.” Id. at 286. Indeed, the Nation disingenuously claims the district
court here improperly distinguished Celestine by noting “the allotment remained in
the tribal member’s possession.” Nation Br. at 26. The district court did note that
factual difference, but actually distinguished Celestine by noting that the patent in
Celestine contained the restrictions discussed above. (Dkt. 130 at 24.) [A-24.]

The Dawes Act was only relevant in Celestinebecause the case raised the ques-
tion of whether application of the Dawes Act’s citizenship provision—which applied
to allotments made “under any law or treaty” (as well as to allotments under the
Dawes Act)—disestablished the reservation. Unlike allotments under the Dawes Act,
however, the allotments at issue in Celestine were not subject to the Dawes Act’s
grant of state criminal and civil jurisdiction over allottees. Indeed, the Supreme Court
specifically distinguished Indians allotted under the Dawes Act. It was in this context
that the Supreme Court held that allotments of restricted patents, combined with
citizenship, did not result in a loss of reservation status. That the Supreme Court in
Celestine went out of its way to explain that certain provisions in the Dawes Act did
not apply in that case—for example, that “[t]here is not in this case in terms a sub-
jection of the individual Indian to the laws, both civil and criminal, of the state; no
grant to him of the benefit of those laws; no denial of the personal jurisdiction of the

United States”—indicates the Court’s holding likely would have been different had it
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been addressing allotments issued under the Dawes Act. 215 U.S. at 291. Celestine
has little to say regarding the question at issue in this case.3>
2. Seymour

The Nation and the United States also cite the Supreme Court’s decision in
Seymour v. Superintendent of Washington State Penitentiary, 368 U.S. 351 (1962),
as conflicting with the district court’s decision. The Nation, in particular, suggests
that Seymour stands for the proposition that allotment, and the conveyance of former
allotments to non-Indians, does not diminish a reservation. But this reads too much
into Seymour.

First, the Nation uses Seymour to perpetuate its mischaracterization of Celes-
tine by claiming the court in Seymour read Celestine to hold that allotment under
the Dawes Act, including the eventual conveyance of former allotments to non-Indi-
ans, had no effect on reservation boundaries. Nation Br. 27 (citing Seymour, 368 U.S.
at 359). The court in Seymour could not have read anything into Celestine relating to
allotments under the Dawes Act because Celestine did not have anything to do with
allotments under the Dawes Act but, rather, allotments under treaties specific to that
tribe, which as stated above were significantly different. Consequently, Seymour is

silent on the intent of the Dawes Act.

35 The Ninth Circuit’s decision in Eells v. Ross, 64 F. 417 (1894), which the Supreme Court
cited in Celestine, similarly did not involve allotments under the Dawes Act, the effect of the
Dawes Act’s grant of state jurisdiction over allottees under the Dawes Act, or the effect of a
subsequent transfer of an allotment under the Dawes Act to a non-Indian. 64 F. at 419-20.
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Moreover, Seymour related to a criminal action and was a surplus lands act
case that did not specifically address what happens to allotments after they pass out
of restricted status.36 The case depended upon an application of 18 U.S.C. § 1151(a),
which was passed in 1948 and “uncoupleld] reservation status from Indian owner-
ship.” Solem, 465 U.S. at 468. Prior to the passage of § 1151(a), it was well-established
that land lost its reservation status when it passed out of Indian ownership. See
Stockbridge-Munsee Cmty., 554 F.3d at 662; Gaftfey, 188 F.3d at 1028. As the Eighth
Circuit explained in Podhradsky:

Prior to the passage of § 1151, land had generally ceased to be Indian country

when Indian title was extinguished. See, e.g., Clairmont v. United States, 225

U.S. 551, 558, 32 S. Ct. 787, 56 L.Ed. 1201 (1912). Section 1151(a) abrogated

this understanding of Indian country and, with respect to reservation lands,

preserves federal and tribal jurisdiction even if such lands pass out of Indian
ownership. See Seymour, 368 U.S. at 357-58, 82 S. Ct. 424 (concluding that

under § 1151(a) reservation status applies even when land is purchased by a

non Indian); see also Solem, 465 U.S. at 468, 104 S. Ct. 1161 (“Only in 1948 did
Congress uncouple reservation status from Indian ownership . . . .”).

606 F.3d at 1007; cf Brendale v. Confederated Tribes and Bands of Yakima Indian
Nation, 492 U.S. 408, 424 (1989) (White, J.) (noting that Seymour and Mattz con-
cluded “merely that allotment is consistent with continued reservation status”); Hy-
dro Resources, Inc. v. U.S. E.P.A., 608 F.3d 1131, 1157 (10th Cir. 2010) (“In Seymour,
the Court simply observed the obvious: subsection (a), by its express terms, includes

within the definition of Indian country a//lands within the congressionally prescribed

36 The act at issue “provided for the sale of mineral lands and for the settlement and entry
under the homestead laws of other surplus lands remaining on the diminished Colville
Reservation after allotments were first made and patents issued [to tribal members]....”
Seymour, 368 U.S. at 354-55 (emphasis added).
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boundaries of a reservation, including private fee lands.”) Importantly, the rule es-
tablished by § 1151(a) was not retroactive—it did not recreate the reservation status
of lands that had already lost that status. Thus, just as the Eighth Circuit recognized
in Gaffey and Podhradsky—cases that post-date the Seymour decision—this Court
should conclude that allotted lands on the Oneida Reservation for which fee simple
patents were issued and which were subsequently sold to non-Indians prior to 1948
ceased to be reservation lands.
3. Mattz, Solem, Parker, and Moe

The Nation and the United States also rely on other Supreme Court decisions
to varying degrees, but none addressed the question of the reservation status of al-
lotments that had been fee-patented and passed out of Indian ownership. To the con-
trary, each case involved land that was subject to a surplus land act.

To the extent Mattzcommented on allotments, it noted the policy of allotments,
including those under the Dawes Act “was to continue the reservation system and the
trust status of Indian lands ...” 412 U.S. at 496. The Mattz court went on to state
however, that “[wlhen all the lands had been allotted and the trust expired, the res-
ervation could be abolished.” /d. The observation in Mattz that allotted lands retain
their reservation status so long as they remain in trust—is consistent with and sup-
ports the Village’s position: that allotted lands on the Oneida Reservation lost their
reservation status once fee patents were issued and the lands passed out of Indian
ownership. As relevant here, Mattz stands only for the proposition that the initial act

of allotting lands under the Dawes Act did not terminate a reservation, as the allotted
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lands retained their reservation status prior to the expiration of the trust period.
Podhradsky, 606 F.3d at 1008.

Solem was a case dealing only with a surplus lands act allowing the Secretary
“to sell and dispose” to “non-Indians” the “unallotted” portion of the reservation. 465
U.S. at 465-69 & n.10. Solem did not consider what happened to allotments to Indians
which eventually lost their trust status and ultimately were owned by non-Indians.
Solem says nothing about what happens to land in that context, which is what must
be examined in this case.

Parker focused not on the allotment provisions of the act at issue but on the
surplus land language directing the Secretary “to cause to be surveyed, if necessary,
and sold” land lying west of the railroad right-of-way. 136 S. Ct. at 1077. This unal-
lotted land could then be purchased in 160-acre tracts by “nonmembers.” Id. (empha-
sis added). Focusing only on the language dealing with the disposition of surplus
lands the court stated that “[flrom this text, it is clear that the 1882 Act falls into
another category of surplus land Acts: those that ‘merely opened reservation land to
settlement and provided that the uncertain future proceeds of settler purchases
should be applied to the Indians’ benefit.” Id. at 1079. Parkeris a surplus land act
case and not an allotment case. It says nothing about what would happen to a reser-
vation allotted under the Dawes Act for which fee simple patents were ultimately

issued and passed out of Indian ownership.
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Finally, Moe v. Confederated Salish and Kootenai Tribes, 425 U.S. 463 (1976),
did not present the question of diminishment via full effectuation of Dawes Act, but

instead addressed the ability of a state to tax the activities of reservation Indians.

D. The Judgment Below Is Not Inconsistent With the Supreme Court’s
Jurisprudence Regarding Tribal Authority Over Non-Indians On
Reservations

The Nation suggests the Supreme Court’s jurisprudence addressing tribal au-
thority over non-Indians on reservations also undermines a finding of diminishment.
The Nation appears to suggest that—because the Supreme Court has established
rules governing tribal authority over non-Indians on reservations—the Supreme
Court has implicitly rejected the proposition that allotments under the Dawes Act
would lose their status as reservation land when fee-patented and sold to non-Indi-
ans. But those cases assume the existence of a reservation, which is not the case here.
Additionally, this is an unjustified leap of logic.

The existence of Supreme Court cases addressing tribal authority over non-
Indians on reservations says nothing about the specific question of the reservation
status of land allotted under the Dawes Act that was transferred in fee to non-Indi-
ans, which as noted above is an important pending question. There are other ways—
consistent with continued reservation status—that non-Indians could come to own
land on a reservation. For example, non-Indians could come to own land on a reser-
vation through the enactment of a surplus land act under the Dawes Act that results
in the unallotted land on a reservation being purchased by non-Indians. Or, a non-

Indian could purchase an allotment that was issued under the terms of an allotment
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act other than the Dawes Act.37 Or, Congress could extend a reservation’s boundaries
to encompass land already owned by non-Indians.38 In each of these scenarios, the
reservation status of the land might be maintained notwithstanding its purchase by
a non-Indian. But none involve the question presented here.

Finally, as discussed supra at p. 37 and infra at p. 75, the resolution of this
case—as does every case involving questions of diminishment or disestablishment—
turns on the unique facts and circumstances surrounding allotment on the Oneida
Reservation. That reservations exist in which non-Indians own land, and that the
Supreme Court has had to establish rules to guide jurisdictional disputes on such
reservations, says nothing about whether the Oneida Reservation has been dimin-
ished or disestablished.

E. The District Court Properly Applied 18 U.S.C. § 1151

There is also no merit to the Nation’s argument that the district court “re-
fus[ed] to apply the Indian Country statute”—18 U.S.C. § 1151—during the proceed-
ings below. Nation Br. at 45. The district court rightly recognized that § 1151 controls
the question of whether a particular piece of land is “Indian country.” Because § 1151

includes “land within the limits of any Indian reservation” within its definition of

37 For example, although the Nation claims the Crow Reservation at issue in Montana had
been allotted under the Dawes Act, Nation Br. at 31, that was only true for trust patents
issued to “minors and incompetent Indians.” Allotments to competent Indians on the Crow
Reservation were made under the terms of the 1920 Crow Allotment Act. 41 Stat. 751, 751
(Act of June 4, 1920).

38 See, e.g., Atkinson Trading Co., Inc. v. Shirley, 532 U.S. 645 (2001).
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“Indian country,” the district court next properly recognized that the relevant ques-
tion is whether the land at issue in this case was diminished from the Oneida Reser-
vation prior to the passage of § 1151 in 1948. (Dkt. 130 at 17-18.) [A-17-18] If it was
so diminished, the land was not reservation land and thus not Indian country under
§ 1151(a). The Nation’s arguments to the contrary are meritless.

First, the Nation cites Solem in support of its argument, Nation Br. at 46, but
that decision actually supports the Village’s (and the district court’s) framing of the
analysis. In Solem the Supreme Court recognized that only if the reservation was not
diminished would the land at issue be considered Indian country under § 1151(a).
The Supreme Court did not rely on § 1151(a) as controlling the question of whether
the reservation had in fact been diminished or disestablished and thus was no longer
Indian country, however. The Nation’s suggestion that the Supreme Court “explicitly
applied the Indian country statute” to the issue of diminishment is not true. Nation
Br. at 46. The Supreme Court answered the question of whether diminishment oc-
curred in Solem by analyzing Congress’s intent in 1908, not by applying § 1151(a).
Indeed, the other cases cited by the Nation recognize that the relevant question is
whether a reservation has been diminished or disestablished via another act, because
that answer controls whether land is Indian country under § 1151(a).

The Nation tries to manufacture a distinction between the historical treatment
of Indian country on the one hand, and reservations on the other, by arguing that
“Indian country had been historically defined by reference to Indian title” and “reser-

vation . . . had never been defined by reference to Indian title.” Nation Br. at 47-48.
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According to the Nation, as well as some of its amici, before the enactment of § 1151(a)
in 1948, a reservation encompassed all land within reservation boundaries (even land
owned by non-Indians) and § 1151(a) merely codified this historical definition. Nation
Br. at 48; NCAI Br. at 18-22.

This argument is at odds with both Supreme Court precedent and this Court’s
decisions. In Solem, the Supreme Court explained that “[t]he notion that reservation
status of Indian lands might not be coextensive with tribal ownership was unfamiliar
at the turn of the century” and that “[olnly in 1948”—with the enactment of § 1151—
“did Congress uncouple reservation status from Indian ownership.” 465 U.S. at 468.
As this Court explained in Stockbridge-Munsee Cmty.: “Today, a reservation can en-
compass land that is not owned by Indians, 18 U.S.C. § 1151(a), but back then, the
‘notion that reservation status of Indian lands might not be coextensive with tribal
ownership was unfamiliar . . . .”” 554 F.3d at 662 (quoting Solem, 465 U.S. at 468);
see also Gaffey, 188 F.3d at 1022. The Nation’s argument to the contrary contradicts
these controlling precedents.

Finally, what the Nation is suggesting the district court should have done—
and, presumably, is requesting this Court do—is to apply § 1151(a) to determine the
reservation status of land that passed out of Indian ownership prior to the enactment
of § 1151(a). In other words, the Nation is suggesting that § 1151(a)’s modern defini-
tion of Indian country applies to the question of whether the Oneida Reservation was

diminished in the early twentieth century.
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But, what matters here is not the intent of the Congress in 1948. Rather, what
matters is the intent of the Congress that passed the acts alleged to have altered the
reservation’s boundaries, i.e., the intent of the Congress in 1887 (when the Dawes Act
was passed), 1906 (when Congress passed the Oneida Provision), and 1917 (when
Congress passed an act authorizing the sale of school land to public school authori-
ties). See Yankton Sioux Tribe, 522 U.S. at 355 (“[Tlhe views of a subsequent Con-
gress form a hazardous basis for inferring the intent of an earlier one.” (internal quo-
tations and citation omitted)). As those Congresses expected allotments that passed
out of Indian ownership would cease to be reservation land and would be under state
jurisdiction, this Court must read those acts in light of that understanding and hold
the Oneida Reservation diminished to the extent allotted land passed out of Indian
ownership. Gaffey, 188 F.3d at 1022 (“Members of Congress in 1894 operated on a set
of assumptions which are in tension with the modern definitions of Indian country,
and the intentions of that Congress and of the 1892 negotiating parties are what we
must look to here.”). It is elementary that congressional intent must be determined
using the understanding at the time of enactment. See also Rosebud, 430 U.S. at 613,
n.47 (determining congressional intent behind a 1910 surplus land act by looking to

the most recent court decisions at the time defining Indian country, notwithstanding
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the 1948 enactment of § 1151). The Nation’s attempt to recast Congress’ intent in
1871 and 1906 using a change in the law in 1948 is baseless.3?

At bottom, the Nation’s argument is simply a rehash of an argument rejected
by the district court in Stockbridge-Munsee Cmty. The Stockbridge-Munsee argued
to the district court, just as the Nation does here, that passage of § 1151(a) contra-
dicted the theory that transfer of land title altered reservation status.40 The State
explained, however that “a subsequent Congress cannot alter the intent of a prior
Congress and, even if it could, § 1151 did not alter the definition of ‘reservation,’
thereby somehow retroactively recreating a reservation that had disappeared long
ago.” Stockbridge-Munsee Cmty., 366 F. Supp. 2d at 750. The district court agreed
with the State and rejected the Stockbridge-Munsee’s argument “that the 1948 en-
actment of the definition of ‘Indian country’ somehow restored the original reserva-
tion boundaries.” Id. at 769. Rather, the court explained that § 1151(a) simply “clar-
ified the jurisdictional status of land within the boundaries of existing reservations
by providing that even fee-patented lands within a reservation constitute ‘Indian
Country.” Id. (emphasis added). The court also held that “the change in definition of

‘Indian country’ in 1948 did not and could not alter the ‘common understandings’ of

39 Moreover, even if it could somehow negate the intent of prior congresses, § 1151 does not
help the Nation’s cause. It merely clarified the jurisdictional responsibilities within an
existing reservation, but does not itself determine whether a reservation exists. See
DeCoteau v. Dist. Cnty. for Tenth Judicial Dist., 420 U.S. 425, 427, n.2 (1975).

40 Wisconsin v. Stockbridge-Munsee Cmty., 366 F. Supp. 2d 698, 746-47 (E.D. Wis. 2004)
(defendants argued that § 1151 contradicts plaintiffs’ position that a fully-patented
reservation cannot remain a reservation and claimed that transfer of title was not
paramount).
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Congress at the time it passed the Act of 1871 and the Act of 1906.” /d. In short, the
court held that if the land at issue had lost its reservation status by the time § 1151
was enacted, § 1151 did not restore that status.4! This Court should reach the same

conclusion.

F. The Nation and Its Amici Exaggerate the Impact of a Diminishment
Finding

Finally, although the Nation and its amici repeatedly suggest that the district
court’s diminishment finding could affect other tribes and reservations, such concerns
are overblown. Each case involving a question of diminishment or disestablishment
ultimately turns on its own set of circumstances, including this one. This case pre-
sents a number of unique and distinguishing circumstances, including but not limited
to: (1) the “remarkable” 1906 Oneida Provision; (2) the statute authorizing the sale of
land to public school authorities for use as a school for Indians and non-Indians; (3)
the rapidity of the land tenure and demographic changes on the Oneida Reservation;
(4) the decision in Stevens, which was described at the time as “unique in that it is
the only case of its kind that has ever been brought by a tribe of Indians on the theory
that the Indian reservation had not been legally discontinued,” (Dkt. 89-48); (5) the

recognition at the time that the Oneida were an “extreme example” of land loss as a

41 Indeed, when Congress enacted § 1151 in 1948, a mechanism for reestablishing the
reservation status of previously diminished and disestablished reservations already existed
in the L.R.A. See Podhradsky, 606 F.3d at 1011-13 (holding that former reservation land
reacquired in trust under the IRA has its reservation status restored); see also City of
Sherrill, N.Y. v. Oneida Indian Nation of New York, 544 U.S. 197, 220 (2005) (fee-to-trust
mechanism in IRA “provide[s] a mechanism for the acquisition of lands for tribal communities
that takes account of the interests of others with stakes in the area’s governance and
wellbeing.”).
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result of allotment (Dkt. 89-108 at 14); (6) the treatment of the affected areas by the
federal government for decades after allotment; and (7) the Nation’s own acknowl-
edgment until at least the 1970’s that the reservation had ceased to exist. Affirmance
of the district court would not “placell in jeopardy” every other reservation allotted
under the Dawes Act, as the Nation claims. Nation Br. at 51.

Further, although the State of Wisconsin raises concerns regarding certain
practical impacts it believes may flow from a finding of diminishment, such concerns
are irrelevant to the legal question before the Court. Moreover, the State’s concerns
are, largely, overblown. As noted above, there is no basis for the State’s concern that
finding diminishment of the Oneida Reservation will call into question the status of
other Indian reservations in Wisconsin. And, while the State suggests that a finding
of diminishment may call into question the legality the Nation’s gaming facilities on
land that was placed into trust after 1988—because such lands can only be used for
gaming if they are “within or contiguous to the boundaries of the tribe’s reservation,”
or if tribal gaming on the land has otherwise been approved through a special ap-
proval process—the decision below did not address the reservation status of such

trust land. Wis. Br. at 18-19.42

42 For example, in Podhradsky the Eighth Circuit held that land which was diminished from
a reservation nevertheless reacquired reservation status when it was placed into trust under
the I.LR.A. 606 F.3d at 1016. The Village takes no position in this litigation on the question of
whether former allotments that lost reservation status but were subsequently repurchased
and placed into trust under the I.R.A. reacquired reservation status.
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IV. Big Apple Fest Is Subject to the Special Event Ordinance Even If It Occurred
Entirely Within Indian Country

Finally, even if this Court disagrees with the district court, and concludes the
Oneida Reservation as defined by the 1838 Treaty remains undiminished, that does
not mean the Nation is entitled to judgment in this dispute. There are a number of
scenarios in which a state or local government can regulate activities occurring on an
Indian reservation. During the proceedings below, the Village argued that it could
apply the Ordinance to Big Apple Fest, even if the Oneida Reservation was undimin-
ished, for a number of reasons. (See Dkt. 94 at 51-62; Dkt. 119 at 33-36.) The district
court did not issue a decision with respect to these arguments, however.43

First, in an October 23, 2017 Decision and Order, the district court concluded
that “absent Congressional authorization, a State may only regulate the property or
conduct of a tribe or tribal-member in Indian country in ‘exceptional circumstances™
and that the Village had the burden of showing that such circumstances exist here in
order to apply the Ordinance to conduct occurring on a reservation. (Dkt. 66 at 6.) [A-
46.] In a follow-up order, however, the district court invited the Village to raise the
issue on summary judgment if the Village believed the district court “erred in its de-
scription of the law in preliminarily determining burdens of proof of the respective

parties.” (Dkt. 68.)

43 Contrary to the Nation’s suggestion, the Village has not “waived any claim that exceptional
circumstances justify departure from the usual rules of federal pre-emption that prohibit
local government regulation of tribes on reservations and preclude the imposition of the
Village’s Ordinance upon the Nation on an undiminished Reservation.” Nation’s Br. at 12.
The district court did not address this issue and, as the prevailing party below, the Village is
free to urge in support of affirmance any argument in the record.
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During briefing on the parties’ cross-motions for summary judgment, the Vil-
lage argued that application of the Ordinance to the Nation satisfied this “exceptional
circumstances” test, for a number of reasons. For example, the Village argued that
the Ordinance is a land-use ordinance that serves the same purposes as other types
of land-use regulations, including zoning regulations, that the Supreme Court has
indicated would likely apply to Indian-owned fee land within a reservation.4* (Dkt.
119 at 35.) The Village also argued that the Ordinance protects the Village’s interest
in controlling the use of public roads within its borders in order to ensure that Village
residents and/or emergency services are not unreasonably impacted by large-scale
events conducted within the Village. (/d. at 29-30.) Nevertheless, the district court
did not address these arguments, presumably because doing so was unnecessary
given the district court’s diminishment finding. If the issue had been addressed, it is
difficult to imagine how the district court could have ruled the Nation’s decision to
close a Village road without the Village’s consent or pursuant to some type of permit-
ting process was not an exceptional circumstance.

Similarly, the district court also did not address the Village’s arguments on

summary judgment, made at the district court’s invitation, that application of the

44 Although the Supreme Court has not yet addressed this specific issue, based on its
comments in other cases the Supreme Court is likely to conclude that Indian tribes cannot
assert immunity from state and local zoning and land-use regulations with respect to fee land
on reservations. See City of Sherrill, 544 U.S. at 220; id. at 226 n.6 (Stevens, J., dissenting);
Brendale, 492 U.S. at 440-47.
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Ordinance to the Nation did not require satisfaction of the “extraordinary circum-
stances” test. For example, the Village argued that the Ordinance was an exercise of
in rem jurisdiction over fee land within the Village’s borders, not in personam juris-
diction over the Nation, and could be applied to the Big Apple Fest using the same
reasoning the district court applied in a previous dispute between the Village and the
Nation regarding condemnation rights. (Dkt. 94 at 53-54.) Oneida I, 542 F. Supp. 2d
at 926. The Village also argued that application of the Ordinance was supported by
the reasoning in a number of Supreme Court decisions, including City of Sherrill,
N.Y. v. Oneida Indian Nation of New York, 544 U.S. 197 (2005), Brendale v. Confed-
erated Tribes and Bands of Yakima Nation, 492 U.S. 408 (1989), and Strate v. A-1
Contractors, 520 U.S. 438 (1997). (Dkt. 94 at 54-57.) And, finally, the Village argued
that application of the Ordinance to the Big Apple Fest should be assessed using the
Supreme Court’s balancing test for determining whether state law applies to activity
on an Indian reservation. (/d. at 57-61.) Any one of these arguments would support
application of the Ordinance to the Big Apple Fest.

Indeed, the Nation implicitly admitted that it is subject to state and local ju-
risdiction with respect to the Big Apple Fest when it applied to the Wisconsin Depart-
ment of Transportation (‘WDOT”) and Brown County for a permit to close a state
highway associated with the Big Apple Fest. Nevertheless, the Nation did not apply
to the Village for a permit for the event, even though the event also required the
closure of a road maintained by the Village in addition to the state highway. It is

impossible to reconcile the Nation’s position that the Special Event Ordinance should
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not apply to Big Apple Fest when the Nation applied to other state and local govern-
ment entities for permits associated with the event. The Nation knew it had no right
to close a state or county road without permission; it similarly should not have the
right to close a Village road without permission of the Village.

This Court could rely on any of these arguments to affirm the district court’s
judgment, even if this Court determines that the Oneida Reservation is undimin-
ished. Alternatively, however, if this Court reverses the district court’s diminishment
finding, this Court should vacate the judgment and remand to the district court. The
district court could then consider in the first instance whether the Village’s alterna-
tive arguments allow for application of the Ordinance to the Big Apple Fest.

CONCLUSION

This is the second time a district court has held that the Oneida Reservation,

as defined by its original boundaries, no longer exists. The judgment of the district

court should be affirmed.
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388 FORTY-NINTH CONGRESS, Sess. IL Cus. 105,119, 1887,

_ Romedy by ex-  Sgc. 2. That nothing in this act contained shall prevent, lessen,
isting law not im- jippeach, or aveid any remedy at law or in equity which any owner of

paired. letters patent for o design, aggrieved by the infringement ot the same,
might have had if this act had not been passed; but such owner shall
not twiee recover the profit made from the infringement.
Approved, February 4, 1887,
Fob, 8, 1887, CHAP. 119.—An act 1o provide for the allotment of lands in severalty to Indians

on the varions reservations, and to extend the protection of ‘the luws of the United
States and the Territorics over the Indinns, and for other purposes.

Be it enacted by the Senate end House of Representatives of the United
_Presidentauthor- States of America in Congress assembled, That in all cases where any
ized to allot land yrine op hund of Indians has been, or shall hereafter be, located upon
in severalty to In- . S p 7! p
dians on veserva. ANy reservation created for their use, either by treaty stipulation or by
tions. virtue of an act of Congress or executive order setting apart the same
for their use, the President of the United States be, and he Lereby is,
anthorized, whenever in his opinion any reservation or any part thercof
of sueh Indians is advantageous for agricultural and grazing purposes,
to caunse said reservation, or any part thereof, to be surveyed, or resur-
veyed if necessary, and to allot the lands in said reservation in séver.
alty to any Indian located thereon in quantities as follows:
Distribution. To each head of a family, one-quarter of a section;
To each single person over cighteen years of age, one-eighth of a sec-
tion ;
To each orphan child under eighteen years of age, one-eighth of a sec-
tion; and R
To each other single person under eighteen years now living, or who
may be born prior to the date of the order of the President directing an
aliotment of the lands embraced in any reservation, one-sixteenth of a
Provisos. section : Provided, That in case there is rot sufficient land in any of said
Allotent pro regervations to allot lands to ¢ach individual of the classes above named
;ﬁgcigt]““d“ 0 in quantities as above provided, the lands embraced in such reservation
T or reservations shall be allotted to each individnal of each of said classes
pro rata in accordance with the provisions of this act: And provided
Allotment by further, That where the treaty or act of Cengress setting apart such
treaty or act nob'yeservation provides for the'ailotment of lands in severalty in qnantities
’ in excess of those herein provided, the President, in making allotments
upon such reservation, shall allot the lands to each individual Indian
belonging thereon in quantity as specified in such treaty or act: And
Additional allot- provided further, That when the lands allotted are only valuable for
;P“;"tm"zf;nlﬂ’;g? it grazing purposes. an additional allotment of such grazing lands, in
-1OT Erazing oniy.  gnantities as above provided, shall be made to each individual.
Selection of al- SEC. 2. That all allotments set apart under the provisions of this act
lotments. -shall be selected by the Indians, beads of families selecting for their
. wingr children, and the agents shall select for each orphan child, and
) in such manner as to embrace the improvements of the Indiaus making
lprovemenis. the selection.. Where the improvements of two or more Indians have
been made on the same legal subdivision of land, unless they sbhall
otherwise agree, a provisional line may be ran dividing said lands be-
tween them, and the amount to which each is entitled shall be equalizedd
in the assignment of the remainder of the land to which they are enti-
Proviso, tled under this act: Provided, That if any one entitled to an allotment
Oun failure to se- ghall fail to make a selection within four years after the President shall
ls"::r;;‘&fg‘“ogei’& direct that allotments may be made on a particular reservation, the Sce-
Interior may direct Totary of the Interior may direct the agent of such tribe or band, if .
selection. such there be, and il there be no ageut, then a special agent appointed
for that purpose, to make a selection for such Indian, which “election
shall be allotted as in cases where selections are made by the Indians,
and patents shall issue in like manoper. :

[S.A-1]
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TFTORTY.NINTH CONGRESS. Smss. 1. Ci. 119, 1887,

SEC. 8. That the allotments provided for in this aet shall be made by
special agents appointed by thé President for such purpose, and tho
agents in charge of the respective reservations on which the allotments
are directed to be made, under such rules and regulations as the Secre-
tary of the Interior may-from time to time prescribe, and shall be cer-
tified by sucliagents to the Commissioner of lndian Affairs, in duplicate,
one copy to be retained in the Indian Office mud the other to be trans-
mitted to the Secretary of the Interior for kis action, and to be depos-
ited in the General Land Office.

SEc. 4. That where any Indian not residing upon a reservation, crfor
whose tribe no reservation has been provided by treaty, act of Congress,
or executive order, shall make settlement upon any sarveyed or unsur-
veyed lands of the United States not otherwise appropriated, he or she
shall be entitled, upon application to the local land-ofiice for the district
in which the lands are located, to have the same allotted to him or her,
and to his or her children, in quantities and mauner as provided in this
act for Tndians residing upon reservations; and wben such settlement is
made upon unsurveyed lands, the grant to such Indians shall be ad-
justed upon the survey of the lands so as to conform thereto; and patents
shall be issued to them for such lands in. the manner and with the re-
strictions as herein provided, And the fees towhich the officers of such
local land-office would have been entitled had snch lands heen entered
under the geueral laws for the disposition of the publie lands shall he
paid to them, from any moneys in the Treasury of 1he United States not
otherwise appropriated, upon a statement of an aceount in their behalf
for such fees by the Commissioner of the General Liand Office, and acer-
tilication of such account to the Secretary of the Treasury by the Seere-
tary of the Interior.

Src. 5. That upon the approval of the allotments provided for in this
act by the Secretary of the Lnterior, he shall cause patents to issne there-
forin the name of the allottees, which patenis shall be of the legal effect,
and declare that the United States does and will kold the land thus al-
lotted, for the period of twenty-five years, iu trust for the sole use and
benelit of the Indian to whom such allotment shall have been made, or,
in case of Liis decease, of his heirs according to the laws of the State or
Tervitory where snch land is located, and that at the expiration of said
period the United States will convey the same by patent to said Indiav,
or his heirs as aforesaid, in fee, discharged of said trust and free of all
charge or incambrance whatsoever: Provided, That the President of the

. United States way in any case in his discretion extend the period. And
if any conveyance shall be made of the lands set apart and allotted as
lierein provided, or any contract made touching the same, before the
expiration of the time above mentioned, such conveyance or contract’
shall be absolutely null and void: Provided, That the law of descent
and partition in foree in the Stute or Territory where such lands arc
situate shall apply thereto after patents therefor have been executed
and delivered, except as herein otherwise provided; and the laws of
the State of Kansas regulating the descent and partition of real estato
shall, so far as practicable, apply to all Iands_in_the Indian Territory
which may be_allotted. in_severalfy ander the provisions of thi§ act:
And provided further, That at any time affér 1anus Have been allotted
to all the Indians of any tribe as herein provided, or soouer if in the
opinion of the President it shall be for the best interests of said tribe,
it shall be- lawful for the Secretary of the Interior to negotiate witl
stuch Indian tribe for the purchase and release by said tribe, in conform-
ity with the treaty or statute under which such reservation is beld, of
such portions of its reservation not allotted as such tribe shall, from
time to time, consent to sell, on such terms and conditions as shall be
considered just and equitable between the United States and said tribe
of Indians, which purchase shali not be complate until ratified by Con-
gress, and the form and manncr of executing sich release shall also be

[S.A.-2]
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390 FORTY-NINTH CONGRESS. Sess. IT. Cu. 119, 1887.

[

Lands so bought preseribed by Congress: Provided however, That all lands adapted to
to be hield for ac- aariculture, with or without irrigation so sold or released to the United
ble, * States by any Indian tribe shall be held by the United States for the

sole purpose of securing homes to actual settlers and shall be disposed
of by the United States to actual and bona fide settlers only in traets
not exceeding one hundred and sixty acres to any one person, on such
terms as Congress shall prescribe, subject to grants which Congress

Pateat to dssue may make in aid of edueation: And provided further, That vno patents
‘t‘i‘l'(f'] - to 1;;;”3]06“ shall issune therefor except to the persen so taking the same as and for
steaa> ° " a howestead, or his heirs, and after the expiration of five years oce-

pancy thereof as snch homestead ; and any conveyance of said lands so
taken nas a homestead, or any contract touching tlie same, or lien
thereoun, created prior to the date of such patent, shall be null and void.

Purchase money And the sums agreed to be paid Ly the United States as purchase
}grbl"nﬂf{lgs'n st yoney for any portion of any such reservation shall be Leld in the

) Treasury of the United States for the sole use of the tribe or tribes of
Indians; to whom such reservations belonged; and the same, with in-
terest thercon at three per cent per anuum, shall be at all times subject
to appropriation by Congress for the cducation and eivilization of such
tribe or tribes of Indians or the members thereof. The patents aforesaid
shall be recorded iu the General Laund Office, and afterward delivered,

. Religious organ- free of charge, to the allotteé entitled thereto. Anud if any religions
1zatlous. society or other organization is now occupying any of the public lands
to which this act is applieable, for religious or educational work among
the Indians, the Secretary of the Interior is hereby authorized to cou-
firm such occupation to such society or organization, in quantity not
exceeding one hundred and sixty acres in any one tract, so long as the
same shall be so occupied, on such terms as he shall deem just; but
nothing herein contained shall change or alter any claim of such soci-
ety for religious or educational purposes herctofore granted by law,

Iudiansselecting And hereafter in the employment of Indian poliee, or any other em-
:.a.mlsl ti? be ]pm- ployes in the public service among any of the Indian tribes or bands
et for polies yfected by this act, and where Indians can perform the duties required,

’ those Indians who have availed themselves of the provisions of this act
and become citizens of the United States shall be preferred.

Citizenshiptobe  SEG. 6. That upon the completion of said alloftments and the patent-
‘t‘““‘d“‘}i to 3‘,’“‘ ing of the lands to said allottees, each and every member of the re-
adopting civilized SPECtive bands or tribes of Indians to whom ailotments have been
life. made shall have the benefit of and be subject to-the laws, both civil

and criminal, of the State or Territory in which they may reside; and
no Territory shall pass or enforce any law denying any such Indiaw
within its jurisdiction the equal protection of thelaw. And every Ip-
dian born within the territorial limnits of the United States to whom allot-
ments shall hive been made under the provisions of this act, or under
-any law or treaty, and every Indian born within the territorial limits of
the United States who has voluntarily taken up, within said limits, bis
residence separate and apart from any’ tribe of Indians therein, and Las
adopted the habits of civilized life, s bereby declared to be a citizen of
the Unitéd States, and is entitled to all the rights, privileges, and immi-
nitie§ of SUCh citizens, whether said Indian has beer or not, by birth or
otherwise, a member of any tribe of Indians within the territorial limits
of the United States without in any mapner impairing or otherwise
affecting the right of any such Indian to tribal or other property.

Secrelary of the SEQ. 7. That in cases where the use of water for frrigation is neces-
Interior to pre- gary to render the lunds within any Indian reservation available for
f)‘";."‘s:t"e“le“.f"r. 188 agricultural purposes, the Secretary of the Interior be, and he is hereby

rs for irri- . B . ? 4
gation. authorized to prescribe such rales and regnlations as he may deem
necessary to secure a just and equal distribution thereof among the
- Indians residing upon any such reservations; and no other appropria-
tion or grant of water by any riparian proprietor shall be authorized or

permitted to the damage of any other riparian proprietor. ’

[S.A.-3]
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SEC. 8. That the provision of this aeb shall not extend to the terri-  Lands excepted.
tory occupicd by the Clierokees, Creeks, Clioctaws, Chickasaws, Semi-
noles, and Osage, Miamies and Peorias, and Sacs and Foxes, in the In-
dian Territory, nor to-any of the reservations of the Seneca Nation of
New York Indiansin the State of New York, not to that strip of ter-
ritory in the State of Nebraska adjoining the Sioux Nation on the south
added Ly exccutive order.

Sec. Y. That for the purpose of making the surveys and resurveys Approvriation for
mentioned in section twe of this ach, there be, and hereby is, appro- Veys.
priated, out of any moneys in the Treasury not otherwise appropriated,
the sum of one hundred thousand dollars, to be repaid proportionately
out ot the proceeds of the sales of such land as may be acquired from
the Indians under the provisions of this act. .

See. 10. That nothing in 1his act contained shall be so construed as  Rights of way
to aflect the right and power of Congress to graut the right of way nob alfected.
throngh any lands granted to an Indian, or & tribe of Indians, for rail-
roads or other highways, or telegraph lines, for the public use, or to
condemn such Jands to public uses, upon making just compensation.

SE¢. 11. That nothing in this act shall be so coustrned as to prevent  Southern Utes

i the removal of the Sonthern Ute Tudians fromn their present reserva. may beramoved to
tion in Southwestern Colorado to a4 new reservation by and witll the MoV reservation.
consent of o majority of the adult male members of said tribe,

Approved, February 8, 1857.

CHAP. 120.— An act to declare a forfeiture of lands granted to the New Orleans, Feb. 8, 1587.
Baton Rouge and Vicksburg Railroad Company, to confirm title to certain lands, and ——-——————-
for other purposes. .

Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled, That the lands granted to the Certain lands
New Orleans, Baton Rouge and Vicksburg Railroad Company by the ”‘“t"é' toNow Or-
act entitled “An act to incorporate the Texas Pacific Railroad Gom- i Vieksbarg &
pany and to aid in the construction of its road, and for other purposes,” R. Co. forfeited.
approved March third, eighteen hundred and seventy-one, are hereby  Vol. 16, p. 579,
declared to be forfeited to the United States of Amerien in all that part
of said grant which ig situate on the east side of the Mississippi River,
and also in all that part of said grant on the west of the Mississippi
River which is opposite to and coterminous with the part of the New
Orleans Pacific Railroad Company which was completed on the fifth day
of January, eighteen hundred and eighty-one; and said lands ave re-
stored to the public domain of the United States.
BEC. 2. That the title of the United States and of the original grantee  Certain lands
to the lands granted by said act of Congress of March third, eighteen confirmed to New
hundred and seventy-one, to said grantee, the New Orleans, Baton g"”'(‘:'(’)“ P":L’;L?"ulfe
Ronge and Vicksburg Railroad Company, not herein declared forfeited, of New o(.le’;.,,;,
is relinqunished, granted, conveyed, and confirmed to the New Orleans Baton Roage and
Pacific Railroad Company, as the assignee of the New Orleans, Baton Yicksburg R. R.
Rouge and Vicksburg Railroad Company, said lands to be located in =™
accordance with the map filed by said New Orleans Pacific ailway
Company in the Department of the Interior October twenty-seventh,
eighteen hundred and eighty-one and November seventeenth, eighteen
" hundred and eighty-two, which indieate the definite location of said :

road: Provided, That all said lands occupied by actual settlers at the  Provise,

date of the definite location of said road and still remaining in their L’!“‘d" °fh“t.“a'
possession or in posscssion of their Leirs or assigns shall be held and gyoorred. o
deemed excepted from said grant and shall be subject to entry under
the public land laws of the United States. i .

SEc. 3. That the relinguishment of the lands and the coufirmation of Whengranttobns
the grant provided for in the second sections of this act are made and in effect.
shall take effect whenever the Seeretary of the Imterior is notified that

[S.A.-4]
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implement, ugpliance, or other agency for the treatment of disease,
injury, or deformity. That, except as may be otherwise authorized
by law, no persoa shall throw, cast, deposit, drop, scatter, or leave, or
cause to be thrown, cast, deposited, dropped, scattered, or left, an
drug, medicine, or chemical, or any compound or combination thereof,
upon any public highway or place, or, without the consent of the owner
or occupant thereof, upon any premises in the District of Columbia.

SEc. 17. That it shall be unlawful for any person not leE‘a]l y licensed
as a pharmacist to take, use, or exhibit the title of pharmacist, or
licensed or registered pharmacist, or the title of druggist or apothe-
cary, or any other title or description of like import.

Skc. 18. That all persons licensed under this Act as pharmacists, and
actively engaged in the practice of their profession, shall be exempt
from jury duty in all courts of the District of Columbia.

Skc. 19. That any person violating any of the provisions of this Act
shall be deemed guilty of a misdemeanor, and, upon conviction thereof,
shall be punished by a fine not exceeding two hundred dollars or by
imprisonment not exceeding six months, or by both such fine and
imprisonment, in the discretion of the court, and if the offense be con-
tinuing in its character, each week or- part of a week during which it
continues shall constitute a separate and distinct offense. And it shall
be the duty of the major and superintendent of police of the District
of Columbia and of the corporation counsel of said District to enforce
the provisions of this Act.

Sec. 20. That all Acts and parts of Acts inconsistent with the pro-
visions of this Act be, and the same are hereby, repealed.

Approved, May 7, 1006.

CHAP. 2348.—An Act To amend section six of an Act approved February eighth,
eighteen hundred and eighty-seven, entitled ‘‘An Act to provide for the allotment
of lands in severalty to Indians on the various reservations, and to extend the pro-
tection of the laws of the United States and the Territories over the Indians, and for

other purposes.”’

Beit enacted by the Senate and House of Representatives of the United
States of America in Congress assembled, i{at section six of an Act
approved February eighth, eighteen hundred and eighty-seven, entitled
“An Act to provide for the allotment of lands in severalty to Indians
on the various reservations, and to extend the protection of the laws
of the United States and the Territories over the Indians, and for
other purposes,” be amended to read as follows:

*“Sec. 6. That at the expiration of the trust period and when the
lands have been conveyed to the Indians by patent in fee, as provided
in section five of this Act, then each and every allottee shall have the
benefit of and be subject to the laws, both civil and criminal, of the
State or Territory in which they may reside; and no Territory shall
pass or enforce any law denying any such Indian within its jurisdiction
the equal Yrotection of the law, And every Indian born within the
territorial limits of the United States to whom allotments shall have
been made and who has received a patent in fee simple under the pro-
visions of this Act, or under any law or treaty, and every Indian born
within the territorial limits of the United States who has voluntarily
taken up within said limits his residence, separate and apart from any
tribe of Indians therein, and has adopted the habits of civilized life, is
hereby declared to be a citizen of the United States, and is entitled to
all the rights, privileges, and immunities of such citizens, whether said
Indian has heen or not, by birth or otherwise, a member of any tribe
of Indians within the territorial limits of the United States without in
any maoner impsiring or otherwise affecting the right of any such

[S.A.-5]
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Indian to tribal or other property: Frovided, That the Secretury of
the Interior may, in his discretion, and he is hereby nuthorized, when-
ever he shall be satistied that any Indian allottee is competent and
capable of managing his or heraffairs at any time to cause to be issued
to such allottee a patent in fee simple, and thereafter all restric ions
as to sale, incumbrance, or taxation of said land shall be removed and
said land shall not be liable to the satisfaction of any debt contracted
prior to the issuing of such patent: [’rovided further, That until the
Issunnce of fee-simple patents all allottecs to whom trust patents shall
hereafter be issued shall be subject to the exelusive jurisdiction of the
United States: And provided further, That the provisions of this Act
shall not extend to any Indians in the Indian Territory,”

That hereafter when an allotment of land is made to any Indian, and
any such Indian dies before the expiration of the trust period, said
allotment shall be cancelled and the land shall revert to the United
States, and the Secretary of the Interior shall ascertain the legal heirs
of such Indian, and shall cause to he issued to said heirs and in their
names, a patent in fee simple for said land, or he may cause the land
to be sold as provided by law and issue a patent therefor to the pur-

chaser or purchasers, and pay the net proceeds to the heirs, or their Di

legal representatives, of such deceased Indian. The action of the
Secretary of the Interior in determining the legal heirs of any deceased
Indian, as provided hereiu, >uall in all respects be conclusive and final.

Approved, May 8, 1906.

CHAP. 2438.—An Act To authorize the construction of dams and power stations
on the Coosa River at Lock Two, Alabama.

Be it enacted by the Senate and House of Representatives of the United
States of America wn Congress assembled, That any riparian owner,
whether person, company, or corporation having authority therefor
under the laws of the State of Alabama may hereafter erect, maintain,
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and use a dam or dams in or across the Coosa River, in the State of -

Alabama, at such points at or near Lock Two as they may elect and
the Secretary of War may approve, between a point on the eastern
gide of the river in the abandoned portion thereof at a point below the
United States Government damn at Lock Two and above the navigable
portion of the river between Locks Two and Three, for the purpose of
erecting, operating, and maintaining power stationsand to maintain inlet
and outlet races or canals and to make such other improvements on the
eastern bank of the Coosa River between the two points above men-
tioned as may be necessary for the development of water power and
the transmission of the same, subject always to the provisions and
requirements of this Act and to such conditions and stipulations as
may be imposed by the Chief of Engineers and the Secretary of War
for the Protection of navigation and the property and other interests
of the United States.

Sec. 2. That detailed plans for the construction and operation of a
dam or dams and other appurtenant and necessary works shall be sub-
mitted by the person. company, or corporation desiring to construct
the same to the Chief of Engineers and the Secretary of War, with a
map showing the location of such dam or other structures, with such
topographical and hydrographic data as may be necessary for a satis-
factory understanding of the same, which must be approved by the
Chief of Engineers and the Secretary of War hefore work can be
commenced on said dam or dams or other structures; and after such
approval of said plans, no deviation whatsoever therefrom shall be
made without tirst obtaining the approval of the Chief of Engineers

[S.A.-6]
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River at a point between Columbus, Georgia, and Franklin, Georgia,

in the State of Georgia, in accordance with the provisions of the Act

ontitled *“An Act to regulate the construction of bridges over navi- 4néep. 8.
gable waters,” approved March twenty-third, nineteen hundred and

Six. ,
SEc. 2. That the right to alter, amend, or repeal this Act is hereby Amendment.
expressly reserved.

Approved, June 20, 1906.

CHAP. 3449.—An .\ ' To aunthorize the Georgia, Florida and Alabama Railway June 20, 1906,
Company to construct thre  vilroad bridges across the Chattahoochee River, one at (H. R, 19616.]
or near the city of {7 v . 1]abama, and two between raid city of Eufaula and the  (publie, No, 257.]
city of Columbus, Georg

Bedt enacted by the Senate and House of Representatives of the United
States of America in Congress assembled, That the Georgia, Florida
and Alabama Railway Company, a corporation organized under the GUeorsia, Florida
laws of the States of F lorid[a;.ﬁ and Georgia, its successors and assigns, .‘i{imﬁu‘:,‘;? "may build
he,and they are hereby,authorized to construct, maintain, and operate [hrye bridees aeros,
three railroad bridges and approaches thereto across the Chattahoochee zin.

River, one at or near the city of Eufaula, Alabama, and two between

said city of Eufaula and the city of Columbus, Georgia, in accordance

with the provisions of the Act entitled ‘““An Act to regulate the con. 4wt p. s
struction of bridges over navigable waters,” approved March twenty-

third, nineteen hundred and six.

Skc. 2. That the right to alter, amend, or repeal this Act is hereby Amendment.
expressly reserved.

Approved, . .r : 20, 1906.

Chuttahoochee Riv-

CHAP. 3504.—An Act Making apfpm?riations for the current and contingent June 21, 1908, ~
expenses of the Indian Department, for fultilling treaty stipulations with various __ {1 It- 15831
Indian tribes, and for other purposes, for the fiscal year ending Jtne thirtieth, nine-  [Publie, No. 258.]
teen hundred and seven.

Beit enacted by the Senate and House of Representatives of the United
States of America in Congress assembled, That the following sums be, Indlan Department
and they are hereby, appropriated, out of any money in the Treasury “P*™r™*"™
not otherwise appropriated, for the purpose of paying the current and
contingent expenses of the Indian Department, for fulfilling treaty
stipulations with various Indian tribes, and in full compensation for
all offices the salaries for which are specially provided for herein for
the service of the fiscal year ending June thirtieth, nineteen hundred
and seven, namely:

I. GENERAL PROVISIONS. General provislons.

. Under the Presi-
PRESIDENT. dent.

To enable the President to cause, under the provisions of the Act of Aliotments in sev-
February eighth, eighteen hundred and eighty-seven, entitled ** An Vol 24, p. 388,
Act to provide for the allotment of lands in severalty to Indians,” such
Indian reservations as in his judgment are advantageous for agricul-
tural and grazing purposes to be surveyed or resurveyed, for the pur-
poses of said Act, and to complete the allotment of the same, including
the necessary clerical work incident thereto in the field and in the Office
of Indian Affairs, and delivery of trust patents, so far as allotments
shall have heen selected under said Act, twenty-five thousand dollars.

[S.A.-7]
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JDations to wiwion  Migsion schools on an Indian reservation may, under rules and reg-
ulations prescribed by the Commissioner of Indian Affairs, receive for
such Indinn children duly enrolled therein, the rations of food and
clothing to which said children would be entitled under treaty stipula-
tions if such children were living with their parents.

Gantinging allewa- — That prior to the ex;l)iration of the trust period of any Indian allottee

' - to whom a trust or other gutent containing restrictions upon alienation
has been or shall bie issued under any law or treaty the President muy
in his discretion continue such restrictions on alienation for such period

frovis, as he may deem best: Provided, however, That this shall not apply to

Indinn Territory ox- . . .
eptel, lands in the Indian Territory.

UndertheSecretary SECRETARY.

\hurchase ofsupplies  That no purchase of supplies for which appropriations are herein
- made, exceeding in the aggregate five hundred dollars in value at any
one time, shall %e made without first giving at least three weeks’ pub-
Exception. lic notice by advertisement, except in case of exigency, when, in the
discretion of the Secretary of the Interior, who shall make oflicial
record of the facts constitutinithe exigency, and shall report the same
to Congressatits next session, he may direct that purchases may be made
‘ in open murket in amount not exceeding three thousand dollars at any
. one purchase: Provid.d, That supplies mnay be purchased, contracts
let, and labor employed for the construction of artesian welis, ditches,
und other works for irrigation, in the discretion of the Secretary of
the Interior, without advertising as hereinbefore provided: Provided
ctapen-market PUT- further, That as far as practicable Indian labor shall be employed and
purchases in the ogen market made from Indians, under the direction
of the Secretary of the Interior.
quise of surplus for  That the Secretary of the Interior, under the direction of the Pres-
cien. " ident, may use any surplus that may remain in any of the appropria-
tions herein made for the purchase of subsistence for the several
Indian tribes, to an amount not exceeding twenty-tive thousand dollars
in the aggregate, to supply any subsistence deficiency that may occur:
ﬁ.’-fx”.ﬁoﬂ'r divemions. L rovided, That any diversions which shall be made under authority of
‘ " this section shall be reported to Congress with the reason therefor in
detail, at the session of Congress next succeeding such diversion:
Stock  cattle trom Provided further, That the Secretary of the Interior, under direction
Subsistence Jn®- of the President, may use any sums appropriated in this Act for sub-
sistence, and not ahsolutely necessary for that purpose, for the purchase
of stock cattle for the benetit of the tribe for which such appropriation
is made, and shall report to Congress, ut its next session thereafter,
Treaty funds. an account of his action under this provision: Provided_further, That
Slock cattle 1o funds appropriated to fultill treaty obligations shall not he so used:
sioix, 0% Provided jfurther, That in lieu of the milch cows, mares, and imple-
ments to be issued to Sioux allottees under the provisions of section
Vol. 25, p. 85, seventeen of the ‘“Act to divide a portion of the reservation of the
Sioux nation of Indians in Dakota into separate reservations and to
secure the relinquishment of the Indian title to the remainder, and for
other purposes,” approved March second, eighteen hundred and eighty-
nine, the Secretary of the Interior may, in his discretion, issue to any
allottee entitled to benefits under said section who shall petition there-
for an equal value in good stock cattle.
wErtensionofimeto.  That the homestead settlers on all ceded Indian reservations in
' " Minnesota who purchased the lands occupied by them as homesteads
be, and they hereby are, granted an extension of one year’s time in
which to make the payments now provided by law.
ron ansfer of funds  That when not required for the purpose for which appropriated, the -
employees, ete, . . . N ?
funds herein provided for the pay of specified employees at any agency
may be used by the Secretary of the Interior for the pay of other

[S.A.-8]
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employees at such agency, but no deficiency shall he thereby created;
and, when necessary, specified employees may be detailed for. other
service when not required-for the duty for which they were engaged;
and that the SGVem‘iv‘nppMprintions erein or heretofore made for
millers, blacksmiths, engineers, carpenters, physicians, and other per-
sons, and for various articles provided for by treaty stipulation for
the several Indian tribes, may be diverted to other uses for the benefit
of said tribes, respectively, within. the discretion of the President, and
with the consent of said tribes, expressed in the usual manner; and
that he cause report to be made to Congress, at its next session there-
after, of his action under this provision.

That whenever after advertising for bids for supplies in accordance
with the provisions of this Act those received for any article contain
conditions detrimental to the interests of the (Government, they may
be rejected, and the articles specitied in such bids purchased in open
market, at prices not to exceed those of the lowest bidder, and not
to exceed the market price of the same, until such time as satisfac-
tory bids can be obtained, for which immediate advertisement shall
he made: Frovided, That so much of the appropriations herein made

as may be required to pay for goods and supplies, for expenses inci-
y be req s, I

dent to their purchase, and for transportation of the same, for the
year ending June thirtieth, nineteen hundred and seven, shall be imme-
diately available, but no such goods or supplies shall be distributed or
dehive_ared to any of said Indians prior to July first, nineteen hundred
and six.

That the Act entitled ‘* An Act to provide for the allotment of lands
in severalty to Indians on the various reservations, and to extend the
protection of the laws of the United States and the Territories over
the Indians, and for other purposes,” approved FKebruary eighth,
eighteen hundred and eighty-seven, be, and is hereby, amended by
adding the following:

No lands acquired under the provisions of this Act shall, inany event,
hecome linble to the satisfaction of any debt contracted prior to the
issuing of the final patent in fee therefor.

That no money accruing from any lease or sale of lands held in trust
hy the United States for any Indian shall become liable for the pay-
ment of any deht of, or claim against, such Indian contracted or arising
during suck trust period, or, in case of a minor, during his minority,
except with the approval and consent of the Secretary of the Interior.

That the shares of money due minor Indians as their proportion of
the proceeds from the sale of ceded or tribal Indian lands, whenever
such shares have been, or shall hereafter be, withheld from their
parents, legal guardians, or others, and retained in the United States
Treasury by direction of the Secretary of the Interior, shall draw
interest at the rate of three per centum per annum, unless otherwise
provided for, from the period when such proceeds have been or shall
he distributed per capita among the members of the tribe of which
such minor is a member; and the Secretary of the Treasury is hereby
authorized and directed to allow interest on such unpaid amounts
belonging to said minors as shall be certified by the Secretary of the
Interior as entitled to draw interest under this Act.

That any Indian allotted lands under any law or treaty without the

ower of alienation, and within a reclamation project approved by the
Secretary of the Interior, may sell and convey any part thereof, under
rules and regulations prescribed by the Secretury of the Interior, but
such conveyance shall be subject to his approval, and when so approved
shall convey full title to the purchaser the same as if final patent with-
out restrictions had been issucd to the allottee: Prowided, That the
consideration shall be placed in the Treasury of the United States,
and used by the Commissioner of Indian Affairs to pay the construc-

[S.A.-O]
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tion charges that may be assessed against the unsold part of the allot-
ment, and to pay the maintenance charges thereon during the trust
period, and any surplus shall be a benetit running with the water right
to be paid to the holder thereof.

Commissioner. ‘COMMISSIONER

Lrrigation, For construction of ditches and reservoirs, purchase and use of
irrigating tools and appliances, and purchase of water rights on Indian
reservations, in the diseretion of the Commissioner of Indien Affnirs,
under the direction of the Secretary of the Interior and subject to his
control, one hundred and tifty-tive thousand dollars, of which twenty-five

et gineers,  thousand dollars shall be made immediately available: /%owided, That
the Commissioner of Indian Affuirs, under the direction of the Secre-
tary of the Interior, may employ superintendents of irrigation, who
shall be skilled irrigntion engineers, not to exceed four, as in his
judgment may be necessary to secure the construction of ditches and
other irrigation works in a substantial and workmanlike manner.

(ourveyingandaliot-— Kor survey and subdivision of Indian reservations and of lands to

' be allotted to Indians, and to make allotments in severalty, to be
expended by the Commissioner of Indian Affairs, under the direction
of the Secretary of the Interior, tifteen thousand dollars.

jrcrelosis sanita-— That the Commissioner of Indian Affairs, under the supervision of

p[vestigation, ete., the Secretary of the Interior, is hereby authorized to investigate and

or. report to Congress upon the desirability of establishing a sanitarium
for the treatment of such Indians us are afflicted with tuberculosis, and
to report upon a location and the cost thereof, und also upon the feusi-
bility of utilizing some present Government institution therefor; said
report to include, as far as possible, the extent of the prevalence of
tuberculosis among Indians. ,
soidian - Reform  The Commissioner of Indian Affairs, under the direction of the Sec-

“Designation to be retary of the Interior, is hereby authorized and directed to select and

mude. designate some one of the schools or other institution herein specific-

ally provided for us an ¢ Indian Reform School,” and to make all need-
ful rules and regulations for its conduct, and the placing of Indian
frovios. - able.  youth therein: Ii-um'ded, That the appropriation for collection and
" transportation, and so forth, of pupils, and the specific appropriation
for such school so selected shall be available for its support and main-
mment of harents, tenance: Jvovided further, That the consent of parents, guardians, or
. " next of kin shall not be required to place Indian youth in said school.
jinnual reportmod- - That so much of the section three of the Act of August fifteenth,
Vol. 19, p. 199, eightecn hundred and seventy-six, as required the Commissioner of
Indian Aftairs to embody in his annual report a detailed and tabular
statement of all bids and proposals received for any services, supplies,
and annuity goods for the Indian service, together with a detailed
statement of all awnrds of contracts made for any such services, sup-
lies, and annuity goods for which said bids or proposals were receiveg,
ofctalled statement 19 hereby repealed, and hereafter he shall embody in his annual report
. only a detailed statement of the awards of contracts made for any serv-
roparLing employees joes, supplies, and annuity goods for the Indian service; and that so
ol p s much of the Acts of March second, eighteen hundred and ninety-two,
FE - and April twenty-first, nineteen hundred and four, which require the
Commissioner to report annually the names of all employees in the
. Indian service is hereby also repealed.

irauppressing liquor T enable the Commissionev of Indian Affairs, under the direction
of the Secretary of the Interior, to take action to suppress the traffic
of intoxicating liquors among Indians, twenty-five tfxousand dollars,
fifteen thousand dollars of which to be used exclusively in the Indian

Territory and Oklahoma.

r
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For support Qf;iﬁilxdiull day und industrial schools, uph for other edu-
cational purposes

osesinot hereinafter provided for, one million three hun-
dred thousand;dollurs;

For constiuction, purchase, lease, and repair of scliool buildings,
and sewernge; water supply, and lighting lf)]un‘ts, and Puj‘clmne of school
sites, and improvement of buildings and grounds, four hundred and
fifty thousand dollars;

In all, one million seven hundred and fifty thousund dollars.

For collection aud transportation of pupils to and from Indian
schools, and also for the transportation ofp Indian pupils from all the
Indian schools and placing of them, with the consent of their parents,
under the care and control of such suitable white families as may in
all respects be qualitied to give such pupils moral, industrial, and edu-
cational training, under arrangements in which their proper care, sup-

ort, und education shall be in exchange for their labor, sixty thousand

ollars: FProvided, That not exceeding five thoisand dollars of this
amount may be used under direction of the Commissioner of Indiun
Affairs in the transportation and placing of Indian pupils in positions
where remunerative employment can be found for them in industrinl
pursuits. The provisions of this section shall apply to native pupils
brought from Alaska.

That all expenditure of money appropriated for school purposes in
this Act shull%e at nll times under the supervision and direction of the
Commissioner of Indian Affairs, and in all respects in conformity with
such conditions, rules, and regulations as to the conduct and methods
of instruction and expenditure of money as may be firom time to time
preseribed by him, subject to the supervision and control of the Sec-
retary of the Interior: Provided, That not more than one hundred and
sixty-seven dollars shall be expended for the annual support and educa-
tion of any one pupil in any school herein specifically provided for,
except when, by reason of epidenic, accident, or other sufficient cause,
the attendance is so reduced or cost of maintenance so high that a
lurger expenditure is absolutely necessary for the efficient operation of
the school affected, when the Commissioner of Indian Affairs, with the
approval of the Secretary.of the Interior, may allow a larger per
capita expenditure, such expenditure to continue only so long nx she
sald necessity therefor shall exist: Provided further, That the total
amount approprianted for the support of such school shall not
exceeded: %‘rom'ded Jurther, That the number of pupils in any sclicx |
entitled to the per capita allowance hereby provided for shall be det.r-
mined by taking the average enrollment for the entire fiscal year and
not any fractional part thereof. '

‘MISCELLANEOUS.

Telegraphing, telephoning, and purchase of I.ndia'nsufplies: To pay
the expense of purchasing goods and supplies for the Indian service,
including inspection and pay of necessary employees; advertising, at
rates not exceeding regular commercial rates, and all' other expenses
connected therewith, and for telegraphing and telephoning, and for
transportation of Indian goods and supplies, including pay and expenses
of transportation agents and rent of warehouses, two hundred and
ninety thousand dollars, and warehouses for the receipt, storage, and
shipping of goods for the Indian service shall be maintained dt the
following places: New York, Chicago, Omaha, Saint Louis, and San
Francisco. ' ,

For buildings and repairs of buildings at agencies and for rent of
buildings for agency purposes, and for water supply at agencies,
seventy-five thousand dollars. . A
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a ﬁor pure vaccine matter and vaccination of Indians, five thousand
ollars.

That the provisions of section thirty-seven hundred and eighty-six
of the Revised Statutes of the United States shall not apply to such
work of the Indian Department as can be executed at the several
Indian schools.

That section two of an Act of Congress entitled ** An Act to provide
for the nequiring of rights of way of railroad companies through Indian
reservations, Indian lands, and Indian allotments, and for other pur-

oses,” approved March second, eighteen hundred and ninety-nine,
be, aund the same hereby is, amended so as to read as follows:

“*Sgc. 2. That such right of way shall not exceed fifty feet in width
on each side of the center line of the road, except where there are
heavy cuts and fills, when it shall not exceed one hundred feet in
width on each side of the road, and may include grounds adjacent
thereto for station buildings, depots, mnacliine shops, side tracks, turn-
outs, and water stations, not to exceed two hundred feet in width by a
length of three thousand feet, and not more than one station to he
loeated within any one continuous length of ten iiles of road.”

II. GENERAL OFFICERS AND EMPLOYEES.
BOARD OF INDIAN COMMISSIONERS.

For expenses of the commission of citizens, serving without compen-
sation, appointed by the President under the provisions of the fourth
section of the Act of April tenth, eighteen hung red and sixty-nine, four
thousand dollars, of which amount not to exceed three hundred dollars
may be nsed by the commission for office rent.

INSPECTORS.

For pay of eight Indian inspectors, two of whom shall be engineers,
one to be designated as chief, competent in the location, construction,
and maintenance of irrigation works, at two thousand five hundred
dollars per annum each, except the chief engineer, who shall receive
three thousand five hundred dollars, twenty-one thonsand dollars.

For traveling expenses of eight Indian inspectors, at three dollars
per day when actually employed on duty in the field, exclusive of
transportation and sleeping-car fare, in lieu of all other expenses now -
authorized by law, and for incidental expenses of negotiation, inspec-
tion, nnd investigation, including telegraphing and expenses of going
to and going from the seat of government, and while remaining there
under orders and direction of the Secretary of the Interior, for a
period not to exceed twenty days, twelve thousand eight hundred
dollars.

SUPERINTENDENT OF INDIAN SCHOOLS.

1 ﬁor pay of one superintendent of Indian schools, three thousand
ollars.

For necessary traveling expenses of one superintendent of Indian
schools, including telegraphing and incidental expenses of inspection
and investigation, one thousand five hundred dollars: Provided, That
he shall be allowed three dollars per day for traveling expenses when
actually on duty in the field, exclusive of cost of transportation and
sleeping-car fare, in lieu of all other expenses now allowed by law:
And provided further, That he shall perform such other duties as may
be imposed upon him by the Commissioner of Indian Affairs, subject
to the approval of the stcremry of the Interior.

[S.A-12]
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INTERPRETERS,

For payment of necessary interpreters, to be distributed in the dis-
cretion of the Secretary of the Interior, four thousand dollars; but no
person employed by the United States and paid for any other service
shall be paid for interpreting.

POLICE.

For services of officers ut twenty-five dollars per month each, and
privates at twenty dollurs (Fer month each, of Indian police, to he
employed in nuintaining order and prohibiting illegal traffic in liquor
on the severul Indian reservations and within the Territory of Alaska,
in the discretion of the Secretary of the Interior, for the purchase of
equipients, and for the purchase of rations for policemen at nonration
agencies, two hundred thousand dollars.

MATRONS,

To enable the Secretary of the Interior to employ suitable persons
as matrons to teach Indian girls in housekeeping and other household
duties, at a rate not to exceed sixty dollurs per month, and for fur-
nishing necessary equipments, and 1‘entin;i quarters where necessary,
twenty-five thousand dollars: /%ovided, That the amount paid said
matrons shall not come within the limit for employees fixed hy the
Act of June seventh, eighteen hundred and ninety-seven.

FARMEKS AND STOCKMEN.

To enable the Commissioner of Indian Affairs to employ practical
farmers and practical stockmen, subject only to such examination as
to qualifications as the Secretary of the Interior may prescribe, in
addition to the agency farmers now employed, at wages not exceeding
seventy-five dollars each per month, to superintend and direct farming
and stock raising among such Indians as are making effort for self-
support, one hundred and- twenty-five thousand dollars: Provided,
That the amounts paid said farmers and stockmen shall not come
within the limit for employees fixed by the Actof June seventh, eight-
een hundred and ninety-seven: Prowvided further, That the Commis-
_ sioner of Indian Affairs may employ additional farmers at any Indian

sehool at not exceeding sixty dollars per month, subject only to such
examination as the Secretary of the Interior may prescribe, said
furmers to he in addition to the school farmers now employed.

JUDGES.

For compensation of judges of Indian courts, twelve thousand dollars.
CONTINGENCIES.

For contingencies of the Indian Service, including traveling and inci-
dental expenses of Indian agents and of their offices, and of the Com-
issioner of Indian Affairs; also traveling and incidental expenses of
special agents, at three dollars per day when actually emplayed on

uty in the field, exclusive of transportation and sleeping-car fare, in
lieu of all other expenses now authorized by law, and expenses of going
to and going from the seat of government, and while remaining there
under orders and direction of the Commissioner of Indian Affairs, for
a period not to exceed twenty days; for pay of employees not other-
wise provided for, and for pay of sgecml agents, at two thousand
dollars per annum each, seventy-five thousand dollars.
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INDIAN AGENTS-——PROVIBO.

Indianagents. The appropriations for the salaries of Indian agents shall not take
abte for Army oficers. €ffect nor become available in any case for or'during the time in which
any officer of the Army of the United States shall be engaged in the
performance of the duties of Indian agent at any of the agencies above
o Sehool snperintend- namied; and the Commissioner of Indiun Affairs, with the approval of
y “"* the Secretary of the Interior, may devolve the duties of any Indian
ngency or part thereof upon the superintendent of the Indian school
located at such agency or part thereof whenever in his judgment such
Rand, superintendent can properly perform the duties of such agency. And
the superintendent upon whom such duties devolve shall give bond as

other Indian agents.

Arizona. ARIZONA.
san Carlos Ageney.  For pay of Indian agent at the San Carlos Agency, Arizona, one
sent thousand eight hundred dollars.
Apachen, etc. For support and civilization of the Apache and other Indians in
ppor, wle- Arizona and New Mexico who have been or may be collected on reser-
vations in Arizona and New Mexico, two hundred and twenty-five
Provizo. thousand dollars: Provided, That the unexpended balance for the fiscal

lance nvailable. . L - .

Ralunce avatlable. © yoar nineteen hundred and six is hereby appropriated and made avail-
able for nineteen hundred and seven. :

Pima Agency. For support and civilization of the Indians of Pima Agency, Arizona

sSupport, ete., of In- . . v ? ’

dinnt “ ™ forty thousand dollars, to be expended for their benefit in such man-

ner as the Secretary of the Interior, in his discretion, may deem hest.

FORT MOJAVE SCHOOL.

Fort NMojaveschool.  For support and education of two hundred Indian pupils at the
Indian school at Fort Mojave, Arizona, thirty-three thousand four
hundred dollars;

4 ﬁ or pay of superintendent of said school, one thousand six hundred
ollars;
For genernl repairs and improvements, five thousand dollars;
For irrigation for farm, five thousand dollars;
In all, forty-five thousand dollars.

PHOENIX SCHOOL.

Phoenix school. For support and education of seven hundred Indian pupils at the
Indian school at Phoenix, Arizona, one hundred and sixteen thonsand
nine hundred dollars;

For general repairs and improvements, eight thousand dollars;
4 ,ﬁ‘or pay of superintendent at said school, two thousand five hundred
ollars;
Heating system, sixteen thousand dollars;
In all, one hundred and forty-three thousand four hundred dollars,

TRUXTON CANYON SCHOOL.

Jruxton Canyon  For support and education of one hundred and thirty-five pupils at
the Indian school at Truxton Canyon, Arizona, twenty-two thousand
five hundred and forty-five dollars;

Pay of superintendent, one thousand five hundred dollars;
General repairs dnd improvements, three'thousand dollars;
In all, twenty-seven thousand and forty-five dollars.

Incidentals, For general incidental expenses of the Indian service in Arizona,
Encl}uding traveling expenses of agents, one thousand five hundred

ollars.

BC
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Statutes, page nino hundred and twenty-seven), containing restrictions
upon sale and alienation, may sell and convey the northwest quarter of
the southwest quarter of section twenty-four, township thirty-four
north, range two east, Willamette meridian, Washington, being forty
acres of his allotment, but that such conveyance shall be under the
supervision and subject to the approval of the Secretary of the Inte-
rior, and when so npproved shuh convey full title to the purchaser;
also the south half of the north half of the southeast quarter of section
twenty-three, township thirty-four north, range two east, Willamette
meridian, or any part thereof, in the discretion of the Secretary of the
Interior; and this conveyance, if any, shall be under the supervision
and subject to the approval i the Seeretury of the Interior,and when
so upproved shal’ convey full title to the purchaser.

That Lizzie Peone, nliott,ee numbered three hundred and thirty-one
in what wus formerly the north half of the Colville Indian Reservation,
in the State of Washington, and to whom a trust patent has been
issued containing restrictions upon alienation, may sell and convey
any part of her allotment, but such conveyance shail be subject to the
approval of the Secretary of the Interior, under such rules and regu-

lations as he may prescribe, and when so approved shall convey full

title to the purchaser the same as if a final patent without restriction

had been issued to the allottee.

That the Secretary of the Interior be, and he is hereby, authorized,
in his discretion, to issue fee-simple patents to the following parties
for the lands heretofore allotted them: L. F. Laqua, a Yakima Indian,
to his allotment, numbered seven hundred and eighty; Susan Stone
(Swasey), a Yakima Indian, to her allotment, numbered two hundred
and eighty-six; Suis Sis Kin, or Loupe Loupe Charley, numbered
four, %'akima, now Waterville, Washington; Charles Wannassy,
Yakima allottee, numbered one thousand six hundred and eighteen;
Margaret Sar Sarp Kin, numbered six, Washington; and the issuance
of said patents shall operate as a removal of all restrictions as to the
sule, incumbrance, or taxation of the lands so patented.

That the Secretary of the Interior be, and he is hereby, authorized,
in his discretion, to issue a patent in fee simple to Franklin P. Olney,
a Yakima Indian, for the land covered by his allotment numbered five
hundred and eighty-three; and the issuance of said patent shall oper-
ate as the removal of all restrictions as to sale, incumbrance, or taxa-
tion of the land so patented.

WISCONSIN.

- For pay of Iudian agent at the La Pointe Agency, Wisconsin, one
thousand eight hundred dollars.

HAYWARD BCHOOL.

For the support and education of two hundred pupils at the Indian
school at Hayward, Wisconsin, thirty-three thousand four hundred
dollars;

Pay of superintendent, one thousand five hundred dollars;

General repairs and improvements, five thousand dollars;

Shop building, four thousand dollars;

In all, forty-gi]ree thousand nine hundred dollars.

TOMAH SCHOOL.
For support and education of two hundred and fifty Indian pupils at

the Indian school, Tomah, Wisconsin, forty-one thousand seven hun-
dred and. fifty dollars;
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For pay of superintendent at said school, one thousand seven hun-
dred dollars;

For genernl repairs and improvements, three thousand dollars;

In aﬁ, forty-six thousand four hundred and fifty dollars.
qibippewas of Lake  Kop gnpport und civilization of the Chirpewms of Lake Superior,
~ Support, ete. Wisconsin, to be expended for agricaltural and educational purposes;

ay of employees, including pay of physician, at one thousand two
Rundred dollars; purchase of goods and provisions, and for such other
purposes as may be deemed for the best interest of suid Indians, seven
thousand dollars.

Tovarimtiex o  That the Secretary of the Interior be, and be is hereby, directed to
clalme for unpaid an- canuse an investigation to be made of the cluims of the Pottawatomie
e Indians of Wisconsin, as set forth in their memoria! to Congress,

printed in Senate Document Numbered One hundred and eighty-five,
ifty-seventh Congress, second session, and to report thereon to Con-
gress at the begiuning of the next session thereof, showing on the
best inforniation now obtainable what number of said Indians contin-
ued to reside in the State of Wisconsin after the treaty of September
twenty-sixth, eighteen hundred and thirty-three, their proportionsate
shares of the annuities, trust funds, and other moneys paid to or
expended for the tribe to which they belong, in which the claimant
Indians have not shared, the amount of such moneys retained in the
Vol. 13, p. 172 Treasury of the United States to the credit of the claimant Indians as
directed by the provision of the Act of Congress approved June
twenty-fifth, eighteen hundred and sixty-four; if none have heen so
retained the amount that should have been annually so retained ueder
said law, showing also what disposition has been made of the annuities,
trust funds, and other moneys of said tribe, with the amounts and the
status of any now remaining to their credit in the Treasury or other-

Enroliment. }Vi(si?' He will also cause an enrollment to be made of said Pottawatomie

ndians. :

Dol eents ' That the Secretary of the Interior be, and he is hereby, authorized,
to certain. in his discretion, to issue fee-simiple patents to the following parties

for the lands heretofore allotted to them: (Compson) Doxtater, Wil-
liam Cornelius, Ida Powless, Daniel H. Cooper, Charles Elm, Abram
Elm, Catherine Nynham, Joshua Covnelius, Lehi Wheelock, Dennison
Wheelock, Rachel Peters Jones, Jerusha Peters, and Alice Cornelius,
Oneida allottees numbered one hundred and thirty seven, fifty-seven,
two hundred and twenty-four, seven hundred and sixty-nine, twelve
hundred and seventy-two, twelve hundred and seventy-one, thirteen
hundred and ninety-eight, fifteen hundred and fourteen, three hundred
and seventy-three, twenty-one, three hundred and ten, eleven hundred
and thirty-seven, and sixty-two, respectively; Jacob Doxtater, allottee
numbered one thousand and ninety-nine; Rachel Elm, allottee numbered
eight hundred and seventy-nine; Jerusha Powless, allottee numbered
fourteen hundred and eighty-three; Hendrix Skenandooh, allottee num-
bered eight hundred and four; Hannah Hayes, allottee numbered three
hundredand five; Dolly Ann Doxtater, allottee numbered one hundred
and seventy-four; Martin Williams, allottee numbered four hundred and
twenty; Moses Webster, allottee numbered eleven hundred and thirty-
five; Adam King, allottee numbered one hundred and twenty-one;
Elizabeth Nynham, allottee numbered one thousand and seventy-five;
Elijah John, allottee numbered five hundred and six; Silas Webster,
allottee numbered thirteen hundred and fifty; Henry Cooper, allottee
numbered three hundred and thirty-eight; David King, allottee num-
bered two hundred and one; Job Silas, allottee numbered three hun-
dred and thirty-three; Joseph Skenandooh, allottee numbered five
hundred and seventy-three; James Silas, allottee numbered two hun-
dred and fifty-five; John Parkhurst, allottee numbered two hundred
and thirty-six, and David Adams, allottee numbered five bundred and
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ninety-four, Oneidn Indinns; Isainh Sycles, Schuyler Nynham, Archie
Wheelock, Traman Doxtater, Sophia Webster, Mary Webster, Jane
Parkhurst, Henry Wheeloek, Eva Jourdun, William Archquette, Sayah
tiill, Frank Button, Sylvester Button, Muargaret Thomaus, William
Christjohn, Frank Cornelius, Alice Cornelius, Hanmah Hill, Sarah
Sycles, Adam P. Cornelius, Fhommns John, Esther Christjohn, Joseph
Metozen, and James Wheelock, Oneida allottees numbered six hundred
and seventy-seven, thirteen hundred and ninety-nine, ten bundred and
sixty-one, ten hundred and seventy-nine, one hundred and eighty-four,
eleven hundred and eighty-three, twelve hundred and seventy-seven,
three hundred and forty-four, ¢ight hundred and thirty-nine, seven
bundred and twenty, four hundred and seventy-one, three hundred
and seventy-siv, twelve hundred and sixty-eight, eight hundred and
seventy-six, twelve hundred and thirty-eight, seven hundred and seven-
tecn, seven hundred and eighteen, one hundred and forty-eight, four-
teen hundred and eighty-six, seven hundred and thirteen, seven hundred
and thirty-three, three hundred and sixty-four, one hundred and forty-
two, and sixteen, respectively, and Michel Buffalo, Red Cliff allottec Michel Bustalo.
numbered twenty-eight, and the issuance of said patents shall operate
as a removal of all restrictions as to the sale, incumbrance, or taxation
of the lands so patented.

Thut the Secretury of the lnterior be, and he is herehy, authorized, —Qneidakeervution.
in his discretion, toissue a patent in fee to any Indiun of the Oneida i mdiunsto. ©"
Reservation in Wisconsin for the lands heretofore allotted him, and
the issnance of such patent shall operate as a removal of all restric-
tions as to the sale, tuxation, and alienation of the lands so patented.

To enable the Commissioner of Indian Affairs to pay in bebalf of Ann Franoi
Aun Francis, a Chippewa Indian woman, and lineal descendant of ro, p.6s."
Bow kow ton den, for printing record in the case of Francis against
Francis, now pending in the Supreme Court, involving her title to -
land claimed under treaty and patent, and such briefs as may be neces-
sury therein, one hundred and seventy-five dollars, or as much thereof
as muy be necessary.

That the Secretary of the Intevior be, and he is hereby, authorized, L2 Pointe Reserva-
in his discretion, with the consent of the Indians of the La Pointe or _Edablishmentof In-
Bad River Reservation, to be obtained in such manner as he may direct, g ™" it 0da-
to set apart lots ten, eleven, and twelve, section twenty-five, township
forty-eight north, range three west, on the La Pointe Reservation in
Wisconsin, for an Indian town site, and to cause the lands described
to be surveyed and platted into suitable lots, streets, and alleys, and
to dedicate said streets and alleys and such lots or parcel as may be
necessary to public uses, and to cause the lots to be appraised at their
real value, exclusive of improvements thereon or adjacent thereto, by
1 board of three persons, one of whom shall be the United States
Indian agent of the La Pointe Agency, one to be appointed by the
Secretary of the Interior, and one selected by the Yx(:dians of the
La Pointe band of Chippewas, who shall receive such compensation
as the Secretary of the Interior may prescribe, to be paid out of the
proceeds of the sale of lots sold under this Act, and when so surveyed,
platted, and appraised, the President may issue patents to the Indians
of the said reservation for such lots on the payment by them of the
appraised value thereof, on such terms as may be approved by the
Secretary of the Interior, and the net proceeds of such sales shall
be placed to the credit of the La Pointe band of Chippewa Indians:

Provided, That no person shall be authorized to purcﬁa'se lots on the  Provisos.

lands described other than members of said La Pointe band of Indians, oo

and those now owning permanent improvements there shall have the '
reference right for six months from the date such lots shall be offered

?or sale within which to purchase tracts upon which their improve-

ments are situated, but no lot shall be sold for less than the appraised
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valuation; but if any person entitled fails to take advantage of this
rrovision, the agent of the Lu Pointe Agene}v shall upll)ruisc the
improvements on the unsold lots, and any member of the La Pointe
band of Chippewus, on the puyment to the owner of the appraised
value of the improvements, shall huve the preference right for six
months from the date of such payment to purchase such unsold lot or
lots at their appraised vulue on such terms ns may be upproved by the

Liquor restriction.  Sgerptary of the Interior: rovided further, That the patents to be
issued sl‘mll contain a condition that no malt, spirituous, or vinous
lignors shall be kept or disposed of on the premises conveyed, and that
any violation of tﬁis condition, ¢cither by the patentee or any })(!l'r-ion
claiming rights nnder him, shall render the conveyance void and cause
the premises to revert to the La Pointe band of Chippewa Indians, to
be held as other tribal lands.

Femetery lot. That the northeast quarter of the northenst quarter of section thirty-
four, township forty-eight north, range three west, he set aside and
dedicated as a burial ground, and for such other purposes as muy he
approved by the Commissioner of Indian Affairs, for the use of the

Sulesof timber.  members of the La Pointe band of Indians. And the Secretary of
the Interior is hereby authorized to sell and dispose of the merchant-
able timber growing thereon in such manner as he may deem best, for
cash, and to expend the proceeds derived therefrom in paying the cost
of surveying and platting the village of (Odanah, in improving the
cemetery site, and for public improvements in said village.

wpckbridge and STOCKBRIDGE AND MUNSEE TRIBE.
e e ¢ Thut the members of the Stockbridge und Munsee tribe of Indians,
Vol. 27, p. 745, as the same appear upon the official roll of said tribe, made in con-
formity with the provisions of the Act of Congress approved March
‘third, eighteen hundred and pinety-three, entitled ‘“An Act for the
relief of the Stockbridge and Munsee tribe of Indians in the State of
Wisconsin,” and their descendants, who are living and in being on the
first day of July, nineteen hundred and four, and who bave not hereto-
fore received patents for land in their own right, shall, under the direc-
tion of the Secretary of theInterior, be given allotments of land and
L patents therefor in fee simple, in quantities as follows:

Distribution. To each head of a family, one-eighth of a section: Provided, That
Head of a family.  such allotment to the ** head of a family ” shall be deemed to be a pro-
vision for both husband and wife, or the survivor in the event of the

death of either. '
To each single person not provided for as above, one-sixteenth of a

section.

That where a patent has heretofore been issued to the head of a
family (a married man) the same shall be deemed to have been in sat-
isfaction of the claims of both husband and wife, and no further allot-

G, "ment shall be made to either of such persons under this Act: Provided,
That the children of such parents shall be entitled to allotments here-

' under in their own right, if enrolled as members of the tribe.
joaiotment if land  That as there is not sufficient land within the limits of the Stockbridge

and Munsee Reservation to make the allotments in the quantities above
specified, all available land in said reservation shall first be allotted to
the heads of families and single persons residing thereon, until said
reservation land shall be exhausted, the additional land that may be
_ required to complete the allotments to be obtained in the manner here-
roviso. inafter specified: Provided, That the Secretary of the Interior may
make such rules and regulations as he may deem necessary to carry out

the requirements of this Act as to making and designating allotments.

pcoeptanceof selec-  That it ghall be obligatory upon any member of said tribe who has
made a selection of land within the reservation, whether filed with the

[S.A.-18]
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tribal nuthorities or otherwise, to .. upt such selection as an allotinent,

except that the same shall be allotted in quantity not to exceed that

hereinbefore authorvized: Frovided, Thut where such selection does [frovee =
not equal in quantity the allotment hereinbefore authorized, the allot- w complete ~ uliot-
tee may elect to tuke out of the Innds obtained under the provisions of ™"

this Act the udditional land needed to complete his or her quota of

land, or in licu thereof shall be entitled to receive the commuted value

of suid additional land in cash, at the rate of two dollars per acre, out

of the moneys hereinafter approprinted.

That those members of said tribe who have not made selections | (ption b tike cash
within the reservation shall be entitled to the option of either taking ’
an allotment under the provisions of this Act, or of having the same
commuted in cash, at the rate of two dollars per ucre, out of the moneys ]
hereinafter appropriated: /*rovided, That the election of any member Lo
to take cash in lieu of land shall be made within sixty days after the
(latlehof the approval of th}s z}}ct. he ndd | lend Necotintion for u

That for the pnrpose of obtaining the additional land necessury to  Negotiution for ud-
complete the nlll(])tmlq)znts herein proﬁded for the Secretary of the Inte- Memomincen e,
rior is hereby authorized and directed to negotiate, through an Indian
inspector, with the Menominee tribe of Indians of Wisconsin for the
cession and relinquishment to the United States of a portion of the sur-
plus land of the Menominee Reservation in said State, or to negotiate
with the authorities of said State, or with any corporation, firm, or )
individual, for the purchase of said additional land : Frovided, however, f.','{,"i‘{"l‘,’{'p,ice,
That in no event shall any agreement of cession or contract of purchase
so negotiated stipulate that a sum greater than two dollars per acre
shall be paid for the land so obmineg: And provided further, That no Approval.
such agreement or contract shall have any force or validity unless the
same shall be approved by the Sccretary of the lnterior; or said Sec-
retary may, in his discretion, utilize such unappropriated public lands
of the United States as may be required to complete the allotments.

That certain members of the Stockbridge and Munsee tribe having | Furchase of swamp
made selections of land on tracts patented to the State of Wisconsin ’
under the swamp-land Acts, and having made valuable improvements
thereon, the Secretary of the Interior is hereby authorized to cause
said improvements to he appraised by an inspector or special agent or
Indian agent of his Department, and to pay to the owners, as their
interests may appear, the.appraised value of said improvements, in all
not to exceed the sum of one thousand dollars, out of the moneys here-
inafter aEpropriated.

That the sum necessary to carry out the provisions hereof the Secre- | Faymentiromtribal
tary of the Treasury is directed to pay out of the Stockbridge con-
solidated fund in the Treasury of the%lnited States, which fund on the
thirty-first of October, nineteen hundred and four, amounted to
seventy-five thousand nine hundred and eighty-eight dollars and sixty
cents, under the direction and upon the warrant of the Secretary of
the Interior. ’

WYOMING. Wyoming

For support and civilization of Shoshone Indians in Wyoming, Showmones

twelve thousand dollars.
SHOSHONE SCHOOL.

For support and education of one hundred and seventy-five Indian Shosbone schoal.
pupils at the Indian school, Shoshone Reservation, Wyoming, twenty-
nine thousand two hundred and twenty-five dollars;

For pay of superintendent at said school, one thousand eight hun-
dred dollars; ,

[S.A.-19]
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OHAP. 146.—An Act Maldng approprintions for the current nnd contdngent px- %LM% ﬂl.w:gy]-
onsee of the Bureau of Indlun Affairs, for fulfilling troaty stipulationa with vadpus 272" 777°
Yndhm tribeo, and for athor purposes, for tho fiacal year onding June, thirtivth, nllm)- {Pubiic, No.369.)

teon hundred and eighteen, | '

Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled, That the following sums bo, spmann, Jopartment
and théy are horeby, approprinted, out of any money in the Treasury

not otherwise appropriated, for the purpose of paying the current

and contingent expenses of the Bureau of* Indian Affairs, for ful-

filling treaty stipulations with various Indian tribes, and in full

compensation for all offices and salaries which'are provided for herein

for the sorvice of the fiscal year ending June thirtieth; nineteen

hundred and eighteen, namely: ‘ ' « .

For the survey, resurvey, classification, and allotment of lands in 1 eyenityep " me
severalty under the provisions of the Act of February eighth, eighteen Vol 21, p. 8.
hundredy and eighty-seven (Twenty-fourth Statutes at Large, pnge
three hundred and eighty-eight), entitled “An Act to provide for Lﬁe
allotment of lands in severalty to Indians,” and ‘under any other
Act or Acts providing for the survey or allotment of Indian lands, N
$100,000, to be repaid proportionally out of any Indien moneys Held F*7™=
in trust or otherwise by the United States and available by law for
such reimbursable purposes and to remain available until expended:
Provided, That no part of said sum shall be used for the survey, ussin New Mexico
resurvey, classification, or ‘allotment of a.ni land in severalty on the andArizonarestricted.
public domain to an fndia.n, whether of the Navajo or other tribes,
within the State of New Mexico and the State of Arizons, who weas
not residing upon the public domain prior to June thirtieth; ninetesn
huadred and fourteen: Provided further, That 35,000 of the above vajen omp c o™
amount shall be used for an investigation 'and report-oni the merits ,/jaissticating claims
of the claim of the Indians of the Warm Springs Reservation in tionsllands.’
Oregon to additional land arising from alleged erroneous surveys of 'O '%P-%
the north and west boundaries of their reservation as defined in the
treaty concluded June twenty-fifth, eighteen hundred and fifty-five
(T'welfth Statutes at Large, page nine hundred.and sixty-three), pnd 7™ ®**
the Secretary of the Interior is hereby authorized to make such
surveys or resurveys as may be necessary to-complete seid investiga~
tion and report. C B SRR DR

For the construction, repair, and maintenance of ditches, reservoirs, ,,Iriention, drainae,
and dams, purchase and use of irrigation tools and appliances, water Avalleble il ex-
rights, ditches, lands necessmi{ for canals, pipe:lines; and reservoirs ™"
for Indian reservations and allotments and for draindge and protec- o
tion of irrigable lands from damage by floods, or loss of waterrights, = |
including expenses of necessary surveys and investigations to'deter- ,Jovetistine  new
mine the feasibility and estimated cost of new projects and power and = Vol.34, p. 8.
reservoir sites on Indian reservations in accordance with thepro- _
visions of section thirteen of the Act of June twenty-fifth, ninéteen Relmbireal
hundred and ten, $235,000, reimbursable as provided in- the Act of Vol.38 b 6%’
August first, nineteen hundred and fourteen, and to remain available
until expended: Provided, That no part of this appropriatioh shall be &re: ..
expended on any irrigation system or reclamation project for which
specific appropriation is made in this ‘Act or for which public funds
are or may be available under any other Act of Conﬁss‘ for pay of
one chief inspector of irrigation, who shall be & skilled irrigati
elx:l%neer, $4,000; one assistant inspector of irrigation who sha
skilled irrigation engineer, §2,500; for. traveling and'incidental
expenses of two inspectors of m'l%at.;lon, including ‘sleeping-car fare
and a per diem of 83 in lieu of subsistence when actually employed
on duty in the field and away from designated headquarters; $3,200;
in all, $244,700: Provided also, That not to exceed seven superin- ,fubedntendents of
tendents of irrigation, six of whom shall be skilled irrigation’ engi- - = -

[S.A.-20]
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neers and one competent to pess upon water rights, and one field-
cost accountant, may be employed. L
trauppresting  lguer  Ror the guppression of the traffic in intoxicating liquors emong

Provlas. Indians, 3150,000: Provided, That automobiles or any other vehicles
eure of vehicles for . A . . 4
violations. or conveyances used in introducing, or attempting to imtroducs,

intoxicants into the Indian country, or where the introduction is
prohibited by treaty or Federal statute, whether used by the owner
thereof or other person, shall be subject to the seizure, libel, and for-
B-8.,5e0. 240,98, feiture provided in section twenty-one hundred and forty of the
Relief, proventing T@Vised Statutes of the United States.
discaso, ete. . For the relief and care of destitute Indians not otherwise provided
for, and for the prevention and treatment of tuberculosis, trachoms,
smallpox, and other contagious and infectious diseases, including
— transportation of patients to and from hospitals and sanatoris,
Amountfornew bos- $350,000: Provided, That not to exceed $90,000 of said amount may
pliats. . be expended in the construction and equipment of new hospitals at
qomerst treatmest, o ynit cost of mot exceeding $15,000: Provided further, That this
appropriation may be used also for general medical and surgical treat-
ment of Indians, including the maintenance and operation of general
Alotment to speci. LOSPitals, where no other funds are japplicable or available for that
ged hospitalsand sana. purpose: And provided further, Thf out of the appropriation of
tora. $350,000 herein authorized, there shall be available for the main-
tenance of the sanatoria and hospitals hereinafter named, and for
incidental and all other expenses for their proper conduct and man-
agement, includicg pay of employees, repairs, equipment, and im-
rovements, not to exceed the following amounts: Blackfeet hospital
ontana, $10,000; Carson hospital, Nevada, 810,000; Cheyenne and
Arapahoe hospital, Oklahoma, $10,000; Choctaw and Chickasaw
hospital, Oklahoma, $20,000; Fort Lapwai sanatorium, Ideho,
$40,000; Laguna sanatorium, New Mexico, $17,000; Mescalero hos-
pital, New Mexico, $10,000; Navajo sanatorium, New Mexico,
$10,000; Pima .hospital, Arizona, | $10,000; Phoenix sanatorium
Arizona, $40,000; Spokane hospital, Washington, $10,000; Sac an
Fox sanatorium, Iowa, $25,000; tle Mountain hospital, North
Dakota, 810,000; Winnebago hospital, Nebraska, $15,000; Crow Creek
hospitni South Dakota, $8,000; Hoopa Va]ley hospit‘.af, Californisa,
$8,000; .ixcagilla hospital, New.M'emdo_, $8,000; Truxton Canyon camp
Sappact of schools ho%pital, Arizona, $8,000; Indian Oasis hospital, Arizona, $8,000.
P . or support of Indian day and industrial schools not otherwise
Provisas. provided for, for other educational and industrial purposes in con-
poeel and dumb, or nection therewith, $1,600,000: Provided, That not to exceed $40,000
Pubiic school Pl of this amount may be used for the support and education of deaf
[Fubtesool PPRS- and dumb or blind Indian children: Provided further, That not more
than $200,000 of the amount herein appropriated meay be expended
Parentagerestriotion, 107 the tuition of Indian children enrolled in the public schools:
" Provided further, That no part of this appropriation, or any other
appropriation provided for herein, except appropriations made pur-
suant to treaties, shall be used to educate children of less than one-
fourth Indian blood whose parents are citizens of the United States
and of the State wherein they live and where there are adequate
free achool facilities provided and the facilities of the Indian schools
are nesded for p,lrlg of more than one-fourth Indian blood: And
pot for deslgnated provided further, That no part of this appropriation shall be used for
the support of Indian day and industrial schools where specific
ceboot and aven apgropnatmn is made. .
buiidings, ete, oo or construction, lease, purchase, repair, and improvement of
school and agency buildings, mcluciing the purchase of necessary
lands and the installation, repair, and improvement of heating,
Provisas lighting, power, and sewerage and water systems in connection
Blseton Agency, 8. therewith, $400,000: Provided, That of this smount $300 may be
Dak. expended for the pl[xéc];\asez ('ﬁ a perpetual water right and right of
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way across the lands of private individuals, for the purpose of run-
ning o pipe line from a certain spring or sll)(rings located near the
Sisseton Indian Agency buildinﬁs, South Dakots, to said buildings,
the purchase of such water right to.include suﬂi'clent. land for the ‘
construction of a small cement reservoir near such sgnng or springs
for tho purpose of storing the water so acquired: Provided further, | Sso and Fox Bchool
That pot to exceed 8600 of the amount herein appropriated m‘uﬁ be
used for the acquisition on behalf of the United States, bg urchase
or otherwise, of land for a site for the Mesquakie Day School, Sac
and Fox, Iowa: Provided further, That the Secretary of the Interior anpceer? Mt '
is authorized to allow employees in the Indian Service who are fur-
nished quarters necegsary heat and light for such quarters without
charge, such heat and light to be paid for out of the fund chargeable
with the cost of heating and ’%‘lﬁ tmti other buildings at the same .
place: And provided further, That the amount so expended for pemestion - = °™
agency purposes shall not be included in the maximum. amounts for
compensation of employees prescribed by section one, Act of August
twenty-fourth, nineteen hundred and twelve. = Transporting. ete
. For collection and. transportation of pupils to and from Indian and pupis.” o ©*
public schools, and for placing school pupils, with the consent of their
parents, under the care and control of white families qualified t6
ive ' them moral, industrial, ‘and. educational training, $72,000: _
rovided, That not exceeding $5,000 of this sum mta,ﬂ5 e used for industrial esploy-
obtaining remunerative employment for Indian youths and, when ™e*
necessary, for payment of transportation and other expenses to their
places of employment: Provided further, That where practicable the Refnds.
transportation and expenses so paid shall be refunded and shall be
returned to the appropriation from which paid. The provisions of #taskapuplls.
this section shall also apply to native Indian pupils of school age under
twenty-one years of age brought from Alaska. - S
For the purposes of preserving living and growing timber on Indian o s adhn janee”
reservations and allotments, and to educate Indians in the proper .
care of forests; for the employment of suitable persons as matrons Matrons.
to teach Indian women and girls housekeeping and other household
duties, for necessary traveling expenses of such matrons; and for
furnishing necessary equipments and supplies and renting quarters’ Agrlcatbural .
for them where necessary; for the conducting of experiments on meriseto. = oo
Indian school or agency farms designed to test the possibilities of
soil and climate in the cultivation of trees, grains, vegetables, ¢cotton, .~ . o
and fruits, and for the employment of practical farmers and!stock- men.
men, in addition to the agency and school farmers now employed; for
necessary traveling expenses of such farmers and stockmen and for
furnishing necess equipment and supplies for them; and for
superintending and directing farming and stock raising amo
Indians, $475,000, of which sum not less than $75,000 shall be used Fleld matrons.
for the employment of additional field matrons: Provided, That the 1 "%% .o Resera-
foregoing shall not, as to timber, apply to the Menominee Indian tn. . -
Reservafion in Wisconsin: Provided jurther, That no money appro- petency certificates.
riated herein shall be expended on or after January first, nineteen
undred and seventeen, for the employment of any tarmer or/expert
farmer at a salary of or in excess of $50 per month, unless he shall
first have procured and filed with the Commissioner of Indian Affairs
a certificate of competency showing that he is a farmer of actual
experience and qualified to instruct others in the art of practical
agriculture, such certificate to be certified and issued to him by the
president or dean of the State agricultural college of the State in °
which his services are to be rendered, or by the president or dean of ,
the State agricultural college of an adjoining State: Provided, That et cmPlores
this provision shall not apply to persons now employed in the Indian k
Service as farmer or expert farmer: And provided %’Lrﬂm‘, That this Indionemployees.
shall not apply to Indians employed or to'be employed as assistant

[S.A.-22]
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Testaofsolls, ate.  farmer: And provided further, That not to oxceed 325,000 of the
amount herein appropriated shall be used to conduct experiments on
Indian school or agency farms to test the possibilities of soil and

- t0 specs. Climate in the cultivation of trees, cotton, grains, vegetebles, and

0sd ompiogses. T fruits: Provided, also, That the amounts paid to matrcas, forestors,
vel. 37, p. 831. farmers, physicians, and stockmen herein provided for shall not be
included within the limitation on salaries and compensation of em-
ployees contained in the Act of August twenty-fourth, nineteen hun-

dred and twelve.

Foppiles.  oto. . For_the purchase of goods and supplies for the Indian Service,
including inspection, pay of necessary employees, and =all other
expenses connected therewith, including advertising, storage, and

Froolio. ces. transportation of Indian goods and supplies, $300,000: Provided, That
no part of the sum hereby appropriated shall be used for the main-

Melecraon sod el texi?ance e<lJf to e}:lcceeill thlreehwareholtlxses in the Ind,%;m Service.

irclegraph and tele- or telegraph and telephone toll messages on business perteining

phone messiges to the In a.np Service sent and received by the Bureau I:)f Indian

Logat expenses i ATILIrS &b ‘Washington, $8,000. )

allottaont Suits, For witness fees and other legal expenses incurred in suits insti-

tuted in behalf of or against Indians mmvolving the question of title

to lands allotted to them, or the right of possession of personal prop-

erty held by them, and in hearings set by the United States locaipland

officers to determine the rights of Indians to public lands, 81,000:

Rettnmoys' tees,  Provided, That no part of this appropriation shall be used in the
payment of attorneys’ fees. A

Yor expenses of Board of Indian Commissioners, $10,000.

Indian police. For pay of indian police, including chiefs of police at not to exceed
$50 per month each and privates at not to exceed $30 per month
each, to be employed in maintaining order, for purchase of equip-
ments and supplies and for rations for policemen at nonration agen-
cies, $200,000.

couns 825 Indian Hop pay of judges of Indian courts where tribal relations now
frovten. o Tadians ©535E, $8,000: llrovided, That no part of this, nor of any other sum,
pronibited. shall be used to pay any judge for the Pueblo Indians of New Mexico,
end that no sucﬂ judge shn%l be appointed for such Indians by any

United States official or employes.

e leopenses.  Tor pay of special agents, at $2,000 per annum; for traveling and
incidentaf expenses of such special agents, including sleeping-car
fere, and 2 per diem of not to exceed $3'in lieu of subsistence, in the
discretion of the Secretary of the Interior, when actually employed
on duty in the field or ordered to the seat of government; for trans-
portation and incidental expenses of officers and clerks of the Office
of Indian Affairs when traveling on official duty ; for pay of employees
not otherwise provided for; and for other necessary expenses of the

. Indian Service for which no other appropriation is available, $135,000:

Froviso,  mmoaiatary Provided, That not to exceed 35,000 of this amount shall be imme-

avallable. * diately available. L

spooaan Serviee - Por pay of six Indian Service inspectors, exclusive of one chief
inspector, at salaries not to exceed $2,500 per annum and actusal
traveling and incidental expenses, and $4 per diem in lieu of sub-
sistence when actually employed on duty in the field, $30,000.

Determining batrs of o the purpose of determining the heirs of deceased Indian allottees

atlottees. having any right, title, or interest in any trust or restricted property,
under regulations prescribed by the Secretary of the Interior,

Lrosises, . natap $5100,000: Provided, That the Secretary of the Interior is hereby

OfBco. authorized to use not to exceed $25,000 for the employment of
additional clerks in the Indian Office in connection with the work of
determining the heirs of deceased Indians, and examining their wills,

LA Fresioa. out of the 3100,000 appropriated herein: Provided further, That the
provisions of this Pam%r?ﬁ-ljl shall not apply to the Osage Indians,
nor to the Five Civilized ‘Tribes of Indians in Oklahoma.

Citlzen commission.

[S.A.-23]
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For the ose of encouraging industry and self-support among
the Indinnspan to aid them ing;[ll:% culture of fruits, graigg, ond other
crops, 400,000, or so much thereof as may be nacessary, to be imme-
diately available, which sum may be used for the purc{mse of seed,
animals, machinery, tools, implements, and other equipment neces-
sary, in the discretion of the Secretary of the Interior, to enable
Indians to become self-supporting: Provided, That said sum shall be
expended under conditions to be prescribed by the Secretary of the
Interior for its repayment to the United States on or before June
thirtieth, nineteen hundred and twenty-five: Provided further, That
not to exceed $50,000 of the amount herein apgropriated shall ba
exlﬁnded on any one reservation or for the benefit of any one tribe
of Indians. . '

That not to exceed $200,000 of applicable appropriations made
herein for the Bureau of Indian Affairs shall be available for the
maintenance, repair, and operation oi-‘motor—prc%pe]led and. horse-
drawn passenger-carrying vehicles for the use of superintendents,
farmers, physicians, field matrons, allotting, irrigation, and other
employees in the Indian field service: Provided; t not to exceed

973

Eneoursging faraung
industry, 6L0., DIDODE
Indlans.

Provisos.
Repeyment.

Limitation of ex-
peaditures.

Puassenger-carrying
vehicles,
tenance.

Provisos,
Purehaseslimited.

* 815,000 may be used in the purchase of horse-drawn passenger-

carrying vehicles, and not to exceed $30,000 for the purchase of
motor-propelled passenger-carrying vehicles, and that such vehicles
shall be used only for official service: Provided further, That the
Secretary of the Interior may hereafter exchange automobiles in
part payment for new machines used for the same purpose as those
proposed to be exchanged. . . AT :
or reimbursing Indians for live stock which may: be hereafter
destroyed on sccount of being infected with dourine or. other con-
tagious diseases, and for expenses in connection with the work: of
eradicating and preventintﬁ such diseases, to be.expended under such
rules and regu.lations as the Secretary of the Interior may prescribe,
875,000, said amount to be immediately available and to remain
available until e sended: Provided, That not to exceed $15,000 of
this amount may be used in reimbursing Indians for horses killed
E;'evious to the passage of the Act of. Ma%elghteenth,_nineteen hun-
ed and sixteen, for which they have not heretofore been reimbursed.
That the Secretary of the Interior is hereby suthorized to cause to
be sold, to the highest bidder, under such rules and regulations as he
may prescribe, any tract or. part of 8 tract of land purchased by the
United States for. day school or other Indian administrative uses,
not exceeding one hundred and sixty acres in any one tract, when
said land or a part thereof is no longer needed for the original purpose;
the net proceeds therefrom in, all cases to be pzaid into the Treasury o
the United States; title to be evidenced by a patent in fee simple for
such lands as can be described in terms of the legal survey, or by deed
duly executed by the Secretary of the Interior containing such
metes-and-bounds descriEtion as will identify the land so conveyed
ns the land which had been purchased: Provided, That whera the
purchase price weas paid from tribal funds, such proceeds shall be
placed in the Treasury of the United States to the credit of the respec-
tive tribes of Indians. L
That the following &Jrovision of the Act approved March)eleventh,
nineteen hundred and four (Thirty-third Statutes, page sixty-five),
authorizing the Secratary of the Interior to.grant rights of way across
Indian lands for the conveyance of oil end gas, to wit: “No such
lines shall be constructed across Indian lands, as above mentioned,
until authority therefor has first been obtained from, and the maps
of definite location of said lines approved by, the Secrotary of nge
Interior,”” be, and the same is heregy amended to read as follows:
‘“Before title to rights of. wag applied for hereunder shall vest,
maos of definite location shall be filed with and approved by the

[S.A.-24]
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Prortn. Secretary of the Interior: Provided, That before such approval the

Temporsy pomlts. Secrotary of the Interior may, under such rules and regulations as he
may prescribe, grant tempornry Jpermits revocable in his discretion
for the construction of such lines,

phsions snd  New ARIZONA AND NEW MEZXICO.

jpoeprort of Indisns  Spo, 2. For support and civilization of Indians in Arizona and New

) Mexico, including pay of employees, $330,000.

Fort Mojave School.  For support and education of two hundred Indian pupils at the
Indian school at Fort Mojave, Arizona, and for pay of superintendent,
$35,200; for general repairs and improvements, $3,800; in. all, 339,000.

For support and education of seven hundred Indian pupils at the
Indian achool at Phoenix, Arizona, and for pay of superintendent,
$119,400; for general repairs and improvements, $12,500; for remodel-

in%and improving heating plant, $15,000; in ajl, $146,900.
pepaxton  Conyon or support and education ‘of one hundred pupils at the Indian
school at n Canyon, Arizons, and for pay of superintendent,
$18,200; for general repairs and improvements, $3,000; in all, $21,200.
pOla River Reserva-  Fop continuinF the work of constructing the irrigation system for

Continuing lrrigation the irrigation of the lands of the Pima Indians in_the vicinity of
el 53, p. 109, Sacaton, on the Gila River Indian Reservation, within the limit of

. cost fixed by the Act of March third, nineteen hundred and five,
$10,000; and for maintenance and operation of the pumping plants

Repeyment,ete.  gnd canal systems, $10,000; in all, 820,000, reimbursable as provided
in section two of the act of August twenty-fourth, nineteen hundred

Vol.37,p. 522 and twelve (Thirty-seventh Statutes at Large, page five hundred and

twenty-two), and to remain available until expended.
ercolorado River Res-  For the construction and repair of necessary chaunels and laterals
Extending Irrigstion for the utilization of water in connection with the pumping plant for
sstem- irrigation purposes on the Colorado River Ingmn Reservation
izona, &s provided in the act of April fourth, nineteen hundred and
ten (Thirty-sixth Statutes at Largs, page two hundred and seventy-
three), for the purpose of securing an appropriation of water for tﬂre
irriﬁation of approximately one hundred and fifty thousand acres of
land end for maintaining and operating the pumping plant, canals,
and structures, $15,000, reimbursable as provided in said Act, and to
remain available until expended. o
AL For improvement and sinking of wells, installation of pumpi
Water supply for. machinery, construction of tanks for domestic and stock water, an
for the necessary structures for the development and_ distribution
ofa supfply of water and for maintenancs and operation of constructed
(o)

Phoenix School.

Vol. 26, p. 273.

Papags Indian vil-

works, for Papago Indian villages in southern Arizona, $20,000.
e valee: littes. To enable the Secretary of the Interior to carry into effect the
Vol. 15, p. 669. rovisions of the sixth article of the treaty of June first, eighteen
Eundred and sixty-eight, between the United States and the Navajo

Nation or Tribe of Indians, proclaimed August twelith, eighteen
hundred and sixty-eight, whereby the United States a%ees to provide
Prosiso school facilities for the children of the Navajo Tribe of Indians,
Dicretionsry use.  $100,000: Provided, That the said Secretary may expend said funds,
in his discretion, in establishing or enlarging day or industrial schools.
Nemelo Reservation:  For continuing the development of a water supply for the Navajo
supply. Indians on the Navajo Reservation, $25,000, to be immediately
available, reimbursable out of any funds of said Indians mow or
hereafter avaiiable.

popeting  Gasado  Wor the maintenance and operation of the Gapado irrigation
roject on the Navajo Indian Reservation in Arizona, $3,000, reim-
bursebls under such rules and regulations as the Secretery of the

Glls River. Interior shall prescribe. .
Dam, ete., to divert ~ For camdpletmg the construction by the Imdian Service of a dam

Tater for Irtleating oith & bridge superstructure and the necessary controlling works for

[S.A.-25]
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Sko. 24. For the support and education of two hundred and fifty
Indian pupils at the Indian school at Hayward, Wisconsin, including
pey of superintendent, $43,200; for general repairs and improve-
ments, 28,000; in all, $51,200. :

For support and education of two hundred and seventy-five Indian
pupils at-the Indian school, Tomah, Wisconsin, including pay of
superintendent, $47,925; for general repsirs and improvements,
88,000; for addition to lsundry and equipment, $3,000; for nddition
to school building, $8,500; for addition to girls’ building, $8,500; for
purchase of additional land, $3,600; for a storage battery, $1,500,
or as much thereof as may be necessary, same to be immediately
available; in all, $81,025. ) ‘

For support and civilization of the Chippewas of Lake Superior, g
Wisconsin, including pay of employees, $7,000.

For support, education, and civilization of the Potcawatomie
Indians who reside in the State of Wisconsin, including pay of em-
p]%yea §7,000. RS

or th

Pages: 1%%1

Wisconsin.

Hayward Bchool.

Tomah Behool.

Chippewsns of Lake
uperior.

upport, ete.
Pottawatomies.
Support, etc.

Wisconsin Band of

e support and civilization of those portions of the Wisconsin perenm, B2od, o

Band of Pottawatomie Indians residing in the States of Wisconsin and Mich.

and Mchx;ian, and to nid said Indians in establishing homes on the
lands purchased for them under the provisions of the Act of Congress
epproved June thirtieth, nineteen hundred and thirteen, $100,000,
or so much thereof as may be necessary, seid sum to be reimbursed to
the United States out of the appropriation, when made, of the
principal due as the proportionate share of said Indians in annuities
and moneys of the Pottawatomie Tribe in which they have not shared,
ag set forth in House Document Numbered Eight hundred and thirty
(Sixtieth Congress, first session), and the Secretary of the Interior
is hereby authorized to expend the said sum of $100,000 in the clear-
ing of land and the purchase of houses, building material, seed
animals, machinery, tools, implements, and other equipment an

supplies necessary to enable sald Indians to become self-supporting:

Suppert, ote,
Vol 8, p. 102,

Repayment.

Use of amoumt.

Provided, That in order to train said Indians in the use and handling Cosh per capita poy-
of moneyi] not exceeding $25,000 of the above appropriation may be = &«

paid to t
expenditure in such manner and under such rules and r

ag the Secretary of the Interior may prescribe.

em per capite, or be deposited to their credit s bi'ect to
ations

The Secretary of the Interior is hereby authorized to withdraw from Aggomiees. o
the Treasury of the United States in his discretion, the sum of $387,000 ! tunas

of the tribal funds of the Menominee Indians in Wisco arisin
under the provisions of the Acts of June twelfth, eighteen imndreg
and ninety (Twenty-sixth Statutes at Large, pu%: one hundred and
forty-six), and March twenty-eighth, nineteen hundred and eight
{Thirty-fifth Statutes at Large, page fifty-one), section twenty-six
of the Act of March third, nineteen hundred and eleven i
Statutes nt Large, page one thousand and seventy-six), and any Acts
emendatory thereof, and under such regulations as he may presciibe
to expend the same to aid said Indians to fit themselves for, or to
engage in, farming or such other pursuits or avocations as enable
seid Indians to bécome self-supporting, or in the case of | the old,

Vol. 25, p. 148.

Vol. 35, p. 51.
Vol. 38, p. 1078,

decrepit or incepacitated member of the tribe, for suppert: Pro- froee
vided, That in the case of those who age in farming upon the ghantable timber from

Menominee Reservation, that prior to authorization to make expen-
ditures for farming purposes upon lands nct heretofore entirely
cleared of all merchantable timber, the Forest Service of the Indian
Bureau shall make a survey of same and shall certify that such lanls
have been cut over and cleared of all merchantable timber, or that

[S.A.-26]
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Disposing of tmbor Torest that such timber be mnlxoved, und that such Forest Service

nomineo Forest.

Limitation,

Per capita in cash to
anroiled  tribal mem-
bers,

Share of minars to
parent, cte.

Individual eredit on
reaching efghtean.

Regulation of do-
posits,

Onelda.
Transfer of school
and land to.

Condition,

Oneida school lands.
Bale of lots.

Proviso,
Proceeds to Indians.

. Secretary of the Interior.

Wyoming.
Shoshones.
Support, ote.

Reservation school.

Fulfilling raly.
Vol. 15, p. 676.

of the lndian Burenu shall also
cloared are not necessary to

1‘.110

hosed 1o ho

cortify that the lands
enominen

Ero
l)rcservumon of the

Forest, und would bo more valusble to the Menominee Indisns if used
for agrioultural or grazing purposes; thut any morchontable timber
out hereunder shall be disposed of in the manner provided by luw
for the disposition of timber cut upon the Mcnominee Reservation,
and the authorization herein contained, in so far as it applies to the
merchantable timber on said lands, shall not be construed so as to
incrense the total amount of said timber authorized to be cut in any

one year: Provided further, That
with the $300,000 authorized by

approved May eighteenth,
umbered Eiﬁhtﬁ, page thirty
Secretary of the Interior, be &
all enrolled members of the IVF
of $50 to be made immediately
member of said tribe, and the 1|
to be deposited to his or her
share of each minor under eight
tioned shall be deposited to t
other person having the custo
capita share of such minors o
when any such minors shall a

the funds hercin authorized, together
the Indian eppropriation Act,
otecn hundred and sixteen (Public
ight), may in the discretion of the
ortioned on a per capite basis among
wominee Tribe, o per capita payment
after the passage of this Act to eack
mainder of the share of each Indier
redit: Provided, That the per capite
cen years of age in said sum so appor-
e credit of the parent, guardian, o
y and care of said minor, the pc

tho unexpended balance of same
ive at the age of eighteen years shal

be withdrawn from the amount of the parent, guardian, or othe:

person and deposited to the account of such minors.
made to the credit of individual merabers of the Menominee

ardians, or other

to parents, y
enditure

shall be subject to e

All deposits
ibe.
persons under the terms of this Act
under the regulations governing the

handling of individual Indian money. "
That the Secretary of the Interior be, and he is hereby, authorized

to convey to the public school
of the town of Oneida, Wiscon
tract of land and buildings there
and described as lot A of secti
range cighteen east of the fo

authorities of district numbered on
sin, for district school purposes, th
on now occupied by the Xistrict schoo
on one, township twenty-two north
urth principal meridian, containing

sixty-six one-hundredths acres, on condition that whites and Indian:

shall be admitted on equal termE
of the Interior bhe, and he is hereby, authorizec

an an apptnised value, lot X of section thirty-

That the Secret
to sell, at not less
four, township twenty-four nor

in any school established thereon.

h, range eighteen east of the fourtt

principal meridian, containing one acre, amf lot X of section twenty-
three, township twenty-three north, range nineteen east of the fourtt

principal msridian, containin
schools: Provided, That the

one acre, heretofore reserved fo

roceeds of the sale shall be expendec

for the benefit of the Onel ndndians under the direction of the

Skc. 25. For support and civi
ming, including pay of employe
For support and educatior. of
pupils at
ing pay of superintendent, $31,
ments, $5,000; in all, $36,475.

For support of Shoshones i
teacher, carpenter, miller, eng%e

WYOMING.

lization of Shoshone Indians in Wyo-
es, $15,000.
one bundred and seventy-five India

e Indian school, Shoshone Reservation, Wyoming, includ

475; for general repairs and 1mprove

Wyoming: For pay of physician
er, farmer, and blacksmith (articli

ten, treaty of July third, eighteen hundred and sixty-eight), $5,000
for pay of second blacksmith, and such iron and steel and othe:

materiuls as may

b ired,
in all, $6,000. [Seﬁeqin% -

per article eight, same treaty, $1,000



