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CIRCUIT RULE 26.1 DISCLOSURE STATEMENT 

The undersigned counsel for Petitioner-Appellant furnishes the following statement in 

compliance with Circuit Rule 26.1. 

(1) The full name of every party that the attorney represents in the case. 

VHC, Inc., and Consolidated Subsidiaries 

(2) The name of all law firms whose partners or associates have appeared for the party in the 

case (including proceedings in the district court or before an administrative agency) or 

are expected to appear for the party in this court: 

Husch Blackwell, LLP (successor to Whyte Hirschboeck Dudek, S.C.) 

von Briesen & Roeper, S.C. 

Janssen Law LLC 

One Law Group S.C. 

(3) If the party or amicus is a corporation: 

i) Identify all its parent corporations, if any: 

None

ii) List any publicly held company that owns 10% or more of the party’s or amicus’ 

stock:

None

HUSCH BLACKWELL LLP 

/s/ Patrick S. Coffey     
Patrick S. Coffey 
Counsel for Petitioner-Appellants 

Date: April 15, 2019
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JURISDICTIONAL STATEMENT 

On November 21, 2014, and May 28, 2015, the Internal Revenue Service mailed Notices 

of Deficiency to the Petitioners.  SA0055, SA0074.1  Petitioners timely filed petitions with the 

United States Tax Court (the “Tax Court”) on February 19, 2015, and August 25, 2015.

SA0001, SA0008.  These petitions were docketed at Nos. 4756-15 and 21583-15, respectively, 

and were consolidated for purposes of trial and opinion.  The United States Tax Court had 

jurisdiction of the actions below arising under the laws of the United States pursuant to 

26 U.S.C. § 6213.  This appeal is taken from the final decisions of the Tax Court entered on 

September 28, 2018 in both cases by the Honorable Judge Kathleen Kerrigan. 

STATEMENT OF THE ISSUES 

1. Whether the Tax Court correctly found that VHC was not entitled to deduct amounts 

paid, pursuant to guarantee agreements forced on VHC, as ordinary and necessary 

business expenses under the test of Lohrke v. Commissioner, 48 T.C. 679 (1967) because 

those amounts and their business purpose had not been adequately substantiated? 

2. Whether the Tax Court erred in determining that no amount of loans made by VHC to 

Ron Van Den Heuvel or his companies constituted bona fide debt, either by applying a 

multi-factor test with no weights assigned to multiple factors in spite of this Court’s clear 

admonitions against such tests, or by committing numerous legal and factual errors, 

particularly with respect to amounts owed for rent and trade receivables, in analyzing the 

test the Tax Court did apply? 

1 Citations to the Required Appendix are abbreviated herein as “RA.” Citations to the Separate Appendix 
are abbreviated herein as “SA.” Citations to the Record on Appeal in Tax Court case No. 4756-15 are 
abbreviated herein as “R.” Because the Tax Court’s docketing system does not offer consistent internal 
pagination, documents are cited to their individual exhibit or page numbers within the document, as 
appropriate.
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3. Whether the Tax Court failed to reduce VHC’s interest income sufficiently in light of its 

holding that because there was no bona fide debt, certain interest accruals should be 

reduced? 

STATEMENT OF THE CASE 

The IRS began auditing VHC, Inc. (“VHC”) and its subsidiaries in 2006.  R244, p. 

468:20-24.  After eight years in the audit and appeals process, during which IRS auditors and 

appeals officers had access to VHC’s books, records, and its employees, the IRS issued Notices 

of Deficiency asserting deficiencies in income tax for the years 2004 and 2006 through 2013.  

SA0055; SA0074.  The primary adjustments (and the only ones relevant before this Court) 

disallowed bad debt deductions related to loans and advances between VHC and various 

companies owned by Ron Van Den Heuvel (“Ron VDH”).2  In total, more than $92 million in 

deductions related to these loans were disallowed.  SA0059-61; SA0081.  VHC petitioned the 

United States Tax Court for redetermination.  SA0001; SA0008.  Ultimately, the Tax Court ruled 

against Petitioners on most issues, and after significant argument over the correct computations, 

it was determined that Petitioners owed deficiencies totaling over $28 million, exclusive of 

interest.  RA0088; RA0089. 

A. VHC, Ron VDH, and Ron VDH’s businesses 

VHC is a holding company which, through its subsidiaries Spirit Construction Services, 

Inc., Vos Electric, Inc., Spirit Fabs, Inc., VDH Electric, Inc., and Best Built, Inc., primarily 

serves as a contractor for the paper-making industry, building paper manufacturing plants and 

installing paper-making machines.  R159, pp. 5-7.  VHC was founded in 1985 by Ray Van Den 

Heuvel; in turn, Ray involved his sons, including Ron VDH, in VHC’s business, where they 

became key employees and officers.  R244, pp. 481:3-483:1.  Two of Ray’s other sons, Dave 

2Ron VDH and his companies, collectively, are referred to herein as the “Ron Entities.” 
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Van Den Heuvel, president of VHC, and Tim Van Den Heuvel, president of Vos Electric, 

testified at the trial of this case.  R244, p. 474, R259, p. 1736. 

In the mid- to late-1990s, Ron VDH decided that he did not just want to work as a 

contractor building facilities for paper manufacturers, but rather wanted to become a paper 

manufacturer himself.  R248, p. 829:5-13.  Although Ron VDH initially maintained some 

connections with VHC, his paper manufacturing business (which encompassed several corporate 

entities)3 was separate from VHC, and with good reason: VHC could not be seen as being in 

competition with its customers.  R259, p. 1757:9-22.  Still, VHC did a large amount of work for 

the Ron Entities, especially after the Ron Entities acquired a paper mill in Oconto Falls, in 

northern Wisconsin.  R159, p. 9.  Over time, Ron VDH’s remaining connections with VHC 

dwindled.  VHC eventually gave him a choice; continue with his outside business ventures or 

return to VHC.  R245, p. 538:6-16.  He chose to continue his outside business ventures and was 

removed from his positions with the VHC companies.  R245, p. 538:6-16.  Eventually, he was 

stripped of his voting shares and his remaining VHC stock was frozen.  R159, ex. 411-J. 

B. Initial advances to Ron VDH’s businesses 

The Ron Entities had significant potential, but also required significant financing.  R258, 

p. 1691:24-1692:11.  Ron had numerous initial investors, some of whom were known to VHC as 

members of the Green Bay business community, others of whom were not.  R240, p 142:3-25; 

R250 p. 1012:15-22.  Other financing was obtained from banks and other commercial, 

institutional, or public lenders.  R249, pp. 898:19-899:11.  In addition, VHC provided some 

financing in the form of loans.  SA0096-SA0101.  VHC also did work for the Ron Entities on 

payment terms where cash was not due up front, and received payment for approximately three 

3These entities included Partners Concepts Development, Inc., Tissue Products Technologies 
Corporation, and Eco-Fibre, Inc. 
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quarters of these services, approximately $18 million in payment against $24 million in services 

performed.  R245, p. 536:4-10.  Early on, in the late 1990s, most of these amounts were paid 

promptly, but over time, a significant balance for unpaid services accrued. Ibid.  In addition, 

VHC made loans to the Ron Entities, which were documented with promissory notes, and for 

which interest was accrued, whether or not payment was received.  SA0096-SA0101; R243, p. 

396:14-24; R245, p. 591:9-14.  VHC reported income on its tax returns for all of this interest 

income accrued, whether or not any corresponding payment was ever received.  R245, pp. 

599:18-600:3; R254, pp. 1402:23-1403:6.  In fact, in the early years, significant amounts of 

interest payments were received.  SA101. 

In addition to bank financing and VHC’s advances, Ron VDH was constantly looking for 

business partners, outside investors, or joint venturers for his businesses.  R240, p.142:3-25; 

R250, p. 1012:15-22.  In the early 2000s, he found two outside parties willing to invest in or 

purchase his projects – Enron and a company called United Arab Emirates, Inc. (“UAEI”) 

(which sought to improve a process for making paper out of cotton, given the relative abundance 

of cotton over wood in the company’s home country).  R245, pp. 583:2-21, 579:16-24.  The 

purpose of these proposed transactions was both to pay off startup costs and to create liquidity 

that would allow repayment of creditors.  R245, pp. 580:9-14, 587:17-21.  From VHC’s 

perspective, the UAEI transaction and the Enron transaction would have allowed the Ron 

Entities to repay what was then owed to VHC.  R245, pp. 580:9-14, 587:17-21.

Events out of either VHC’s or Ron VDH’s control served to scuttle both of these deals.

R250, pp. 1016:19-1017:10.  After the September 11, 2001 attacks, the UAEI deal collapsed.

R245, p. 600:24-601:1.  After Enron famously filed for bankruptcy protection in December 

2001, Ron VDH’s deal with Enron also collapsed.  R253, p.1275:19-25.  The failure of these two 
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deals caused the Ron Entities to fail to generate needed operating capital, and their creditors 

became nervous.  R245, pp. 600:24-601:1. 

C. Associated Bank forces VHC to guarantee Ron VDH’s debts 

In 2002, one of Ron VDH’s commercial lenders, Associated Bank (“Associated”)4 was 

owed so much by Ron VDH and his companies that it commissioned a third-party consulting 

firm, Silverman Consulting, to review its debt portfolio with the Ron Entities.  R245, pp. 

1270:23-1272:12.  Silverman’s assigned consultant, Craig Graff (“Graff”), discovered that Ron 

VDH had essentially played a shell game, fraudulently moving assets between companies, 

encumbering them multiple times, and misrepresenting assets and asset values.  R253, pp. 1276-

1279.  Graff concluded that Associated’s loans to the Ron Entities were not collectible.  R253, p. 

1279:6-18.  Associated was also VHC’s primary creditor at this time.  R246, p. 621:3-6. 

Associated could not simply force the Ron Entities into bankruptcy.  R253, p. 1282:13-

25.  If Associated forced the Ron Entities into bankruptcy, it could have caused VHC to go into 

bankruptcy as well.  R253, p.1282:13-25.  Given the amounts that VHC was owed by the Ron 

Entities, if those businesses went bankrupt and VHC wrote off all of those debts in 2002, VHC 

would have been insolvent.  R253, p. 1282:13-25. This would have put VHC in default of its 

own obligations at Associated, which would have forced Associated to write down so much of its 

debt portfolio that Associated’s own business may very well have been threatened.  R253, p. 

1291:3-15.

Associated was desperate, and needed a creative solution to this problem; Graff provided 

one.  Even though Associated recognized that the Ron Entities were separate from VHC, Graff 

understood that Associated could leverage its relationship with VHC to force VHC to pay the 

4Associated was not the Ron Entities’ only commercial lender.  Other commercial lenders included, 
among others, Johnson Bank, Nicolet Bank, and Baylake Bank.  R225, ex. 500-J; R246, p. 689:2-15; 
R259, pp. 1748:8-1785:10. 
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Ron Entities’ debts.  R253, pp. 1298:7-1301:11.  Although VHC’s balance sheet would have 

appeared insolvent without the Ron Entities’ receivables on its books, VHC had excellent cash 

flow.  R253, pp. 1294:20-1295:7.  Thus, VHC could provide a payment stream for the Ron 

Entities’ loans at Associated. Ibid.  Associated had leverage over VHC because Associated was 

the lender for VHC’s lines of credit – which were essential to its ability to make payroll and pay 

current expenses, given that contractors are generally paid in arrears.  R240, pp. 953:21-954:6; 

R253, p. 1301:6-11. 

In 2002, Associated, on Graff’s advice, informed VHC that its lines of credit would not 

be renewed unless it signed a broad-based guarantee of the Ron Entities’ loans.  R246, p. 640:7-

10.  This guarantee would effectively cross-collateralize all of the Ron Entities’ debts with 

VHC’s debts, and would put VHC in default on its own obligations if Ron VDH allowed certain 

liens senior to Associated’s to arise, or even missed payments.  SA109; R224, ex. 543-J, 

p. VHC_101229.  Further, the guarantee subordinated all of the Ron Entities’ debt with VHC to 

all of the Ron Entities’ debt with Associated.  SA0107.  Associated did not inform VHC of the 

fraudulent conduct by Ron VDH that had put the Ron Entities in this position.5  R246, p. 640:17-

20.

Although VHC was reluctant to enter into such a guarantee, it had no choice.  R246, 

p. 644:19-25.  Without its lines of credit, it would have gone out of business.  R246, p. 644:19-

25.  Moreover, although it tried, VHC was unable to find another lender who could extend it the 

5 Even though VHC was not aware of any fraud in 2002, VHC gradually became aware that Ron VDH 
“changed his companies a lot,” which was part of the reason that the promissory notes between VHC and 
Ron’s entities were somewhat confusing; new notes were sometimes issued to track debt that was now 
owed by a new entity.  R245, p. 580:2-8.  Ron VDH’s fraudulent conduct became public knowledge when 
he was indicted prior to the trial of this case, and subsequently convicted of defrauding numerous lenders 
and investors in that case and a subsequent case filed after the trial of this matter. See United States v. Van 
Den Heuvel, E.D. Wis., No. 16-cr-00064 and 17-cr-00160.  Though not the subject of this litigation, Ron 
VDH is presently in jail for conduct similar to his conduct with respect to VHC. 
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credit it needed.  R246, pp. 639:25-640:6.  VHC agreed to Associated’s terms in September 

2002.  SA0102.  At the time, VHC viewed its only option, other than bankruptcy, to be to agree 

to the guarantee.  R246, p. 644:19-25.  VHC also believed it would likely not have to make 

payments on the guarantees because the Ron Entities would be able to cover their debts.  R249, 

p. 932:1-15.  That proved incorrect.  Over the next several years, VHC was forced to pay out 

over $39 million as a result of this guarantee, and $65 million all told as a result of payments 

made pursuant to guarantees subsequently required by other banks.  SA101; R282, Ex. A.  These 

payments included amounts paid directly to banks, advances to cover payments to other lenders, 

and for operating expenses in order to prevent liens from arising and throwing the Ron Entities’ 

loans at Associated into default.  SA101; R243, p. 389:12-22.  These advances were documented 

with promissory notes, and interest was charged and accrued.  SA0096-SA0101; R243, p. 

396:14-24; R245, pp. 591:9-14, 599:18-600:3;  R254, pp. 1402:23-1403:6. 

VHC spent the years after 2002 trying to get out of this guarantee arrangement and 

paying guarantees on Ron VDH’s debts.  R246, p. 645:1-14.  Even as VHC moved its debt to 

other local banks, though, it found that those other banks were also owed money by Ron VDH.

R259, p. 1783:2-21.  These banks, aware of Associated’s guarantee agreement, insisted on 

similar guarantee arrangements in relation to debts the Ron Entities had at those institutions.  

Ibid.  VHC did not execute such guarantee agreements to provide Ron VDH with access to new 

credit, but found itself forced to guarantee numerous debts already owed.  Ibid.

D. Post-2002 attempts to generate liquidity 

After the 2002 Associated guarantee, VHC wanted the Ron Entities to realize liquidity 

for two reasons – first, to pay back Associated so that VHC could get out from under its 

guarantees at Associated, and secondly, to pay VHC back.  VHC therefore monitored the Ron 
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Entities’ attempts to recognize various liquidity events, including sales contracts for paper, 

potential asset sales, and various credit events.  R159, ex. 114-J, p. 00091. 

Some small liquidity events were recognized – for example, Ron VDH’s Oconto Falls 

paper mill entered into an offtake agreement, whereby it agreed to sell all of its product to a 

paper distributor, guaranteeing it certain cash flow if it hit certain targets.  Ibid.  But the 

relatively small amounts of capital generated were not sufficient to render the Ron Entities 

profitable or result in significant reductions to their debt loads.  R159, ex. 121-J.  Ultimately, the 

Ron Entities sold their assets or were foreclosed by creditors, and VHC saw little repayment after 

2004.  SA101; see also R200, ex. 1003-P; R252, p. 1190:12-21. 

E. Writedowns

In 2004, with the input of its outside auditor and financial consultant, VHC began writing 

down the Ron Entities’ debts, recognizing that the Ron Entities would never be able to pay the 

amounts owed in full, especially given how much of their debt to VHC had been subordinated to 

commercial lenders.  R249, pp. 935:23-937:17; R159, ex. 417-J.  VHC was conservative in 

determining whether, and to what extent, to take any such write-offs, considering the state of 

Ron VDH’s business and personal assets, leverage levels, and income sources.  R252, p. 1171:2-

15.  But in 2007, the Oconto Falls mill, which was the only operating asset among the Ron 

Entities, was sold, and VHC realized no proceeds from the sale.  R252, pp. 1175:1-1176:25.6  At 

that point, on the advice of its accountants, VHC stopped accruing interest income from most of 

the Ron Entities’ debts, recognizing such accruals would never be realized.  R252, p. 1182:5-18. 

6Associated Bank was able to realize most of the proceeds of the mill sale.  R200, ex. 1003-P. 
Although these amounts did not go to VHC, they did assist VHC in getting out from under the 
Associated Bank guarantees, after which VHC was able to stop making nearly as many payments 
on behalf of the Ron Entities. See SA101 (showing decrease in advances made after 2007). 
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Additionally, Ron VDH was not able to generate repayments from any of the other assets 

of the Ron Entities that remained after 2007, even though VHC was obligated to and continued 

to make guarantee payments.  SA101.  As the Ron Entities’ business deteriorated, the pace of the 

write-offs accelerated, so that by 2013, over $92 million had been written off.  SA101. 

F. Procedural history 

In 2006, the IRS began the audit that led to this case.  R244, p. 468:20-24.  The IRS 

audited VHC’s books and records, and ultimately issued two Notices of Deficiency.  SA0059-61; 

SA 0074.  Both Notices disallowed all bad debt write-offs related to the Ron Entities. SA0058.   

The Notices state that the debts were not the product of a true debtor-creditor relationship; they 

do not say that any amount was not substantiated.  SA0062; SA0093.  VHC petitioned both 

Notices to the Tax Court. SA0001, SA0008. 

VHC’s chief position before the Tax Court was that the loans to Ron VDH constituted 

bona fide debt.  R282, p. 338.  As alternative positions, it raised multiple arguments. These 

included, first and foremost, that to the extent that VHC was forced to guarantee loans by 

Associated Bank, payments made because of these guarantees were, if not bona fide debt, 

ordinary and necessary business expenses of VHC, because they were made for the benefit of 

VHC, not the benefit of the Ron Entities.  R282, p. 339.  In addition, VHC argued that the IRS’s 

Notices of Deficiency were inconsistent in that, if the amounts lent were not recognized as debt, 

no interest income on the loans should have been accrued, and thus income in the years at issue 

should be reduced by the amount of such accruals. R282, p. 341. 

The IRS contested all of these positions, and for the first time, in its Issues Memorandum, 

filed approximately three months before trial, it argued that VHC had failed to substantiate the 

loans.  R117, p. 24, n.3.  VHC filed a motion in limine, arguing that the IRS’s position in the 

Notices of Deficiency attacked only the character of the loans as debt, not their existence.  R141, 
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p. 2.  A hearing was held on the matter, at which the Tax Court suggested that the IRS’s 

stipulation to Petitioners’ summary of transactions was a stipulation that advances were made.  

SA0133-0134.  Then, 11 days before trial, the Tax Court ruled that the IRS could argue that 

amounts had not been substantiated.  SA0169-170.  This date was after the date set by the Tax 

Court for exchange of documents for use at trial. R48, p. 2.  At trial, Petitioners called over two 

dozen witnesses; the IRS called one.  R199, pp. 1-2.  Further, at trial, the IRS stipulated to 

various books and records of VHC’s to substantiate amounts lent.7  R257, pp. 1581-1586. 

After post-trial briefing, the Tax Court ruled in favor of the IRS on most issues.  The 

court found that Petitioners had not demonstrated that the loans to the Ron Entities constituted 

bona fide debt.  RA0070-71.  The court further rejected the alternative argument that advances 

made to or for the benefit of the Ron Entities were ordinary and necessary business expenses. 

RA0074-75.  The Tax Court did agree that, in light of its ruling that no bona fide debt had been 

established, income should be reduced by interest accruals; however, the Tax Court did not 

reduce income by the full amounts accrued in all years.  RA0078-79. 

SUMMARY OF ARGUMENT 

This case should be remanded due to the numerous factual and legal errors by the Tax 

Court, which impacted nearly every aspect of the court’s opinion and should leave this Court 

with the firm conviction that error has been committed. 

VHC and the Ron Entities were separate parties who engaged in hundreds of individual 

lending transactions over fifteen years.  The financial circumstances of the Ron Entities and the 

reasons for VHC’s actions both changed over time.  Yet the Tax Court’s opinion does not 

7VHC had, in the courtroom, dozens of bankers’ boxes consisting of its complete tax workpapers, which 
generally included such backup documentation.  R243, pp. 397-399.  The Tax Court ordered the parties to 
stipulate to a summary of same, stating “the Court’s not going to look through these.” Ibid.  The books 
and records stipulated by IRS, which were admitted by agreement of the parties and without a witness to 
authenticate them, were intended to accomplish this purpose. R257, pp. 1581-1586. 
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suggest it understood or considered the evolution of these relationships over time or the details of 

the evidence before it, even where these matters were explained in detail on brief. Instead, the 

Tax Court simply determined that amounts at issue were not debt, without determining what they 

were.

These transactions may appear confusing, but there are two primary time periods to 

consider.  Prior to 2002, VHC lent money to the Ron Entities because it believed that the Ron 

Entities would be able to pay VHC back.  After the Enron and UAEI deals fell through, the Ron 

Entities’ financial troubles deepened, and Associated strong-armed VHC into entering into 

broad-based guarantees of the Ron Entities’ loans, forcing VHC to ensure that the Ron Entities 

stayed current on their loan payments.  Although at that time VHC thought it would be paid 

back, its primary purpose was the protection of its lines of credit, and therefore its own business. 

The intended beneficiaries of the 2002 Associated guarantee and subsequent related guarantees 

were not Ron VDH or his companies, but VHC and the banks.  The Tax Court’s greatest error 

was in addressing Petitioners’ argument that the amounts advanced pursuant to the 2002 

Associated guarantee and subsequent guarantees, if not bona fide debt, should be deductible as 

ordinary and necessary business expenses of VHC when advanced.  Longstanding precedent 

establishes that expenses paid by one taxpayer on behalf of another, if made for the benefit of the 

payor’s business, may be deductible by the payor.  Lohrke v. Commissioner, 48 T.C. 679 (1967). 

The Tax Court erred in several respects in this analysis; it held that the amounts advanced were 

not substantiated when, in fact, amounts were substantiated not only with books and records, but 

with the very sorts of documents that Tax Court held were missing.  The Tax Court further 

ignored uncontroverted record testimony as to the intent of these advances. 
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The Tax Court further erred in determining there were no amounts of bona fide debt.  The 

errors the Tax Court made in this regard were numerous.  It applied a factor-based analysis using 

more than a dozen factors, none of which is assigned any particular weight, in spite of this 

Court’s teachings that such tests should not substitute for analysis of the economic realities of the 

situation.  The Tax Court also ignored governing Treasury regulations as to presumptions of 

enforceability enjoyed by certain transactions.  And the Tax Court did not analyze each advance 

as it was made or written off, but rather conducted an amorphous, holistic analysis of all 

transactions as one mass, that failed to consider the evolution of transactions or relationships 

over time. 

Finally, the Tax Court correctly recognized that, to the extent there was not bona fide 

indebtedness, no interest should have been accrued by VHC.  RA0078-0079.  But the Tax Court 

failed to allow the full amount of accrued interest to be removed from income; the Tax Court 

improperly netted such accrued interest against amounts remitted by the Ron Entities. This 

treatment was incorrect. 

STANDARD OF REVIEW 

The standard of review for the Tax Court’s factual findings is whether the Tax Court’s 

finding was “clearly erroneous.” Cole v. Comm’r, 637 F.3d 767, 773 (7th Cir. 2011). Under that 

standard, an appellate court will reverse only when “the reviewing court on the entire evidence is 

left with a definite and firm conviction that a mistake has been committed.”  Id., citing Coleman 

v. Comm’r, 16 F.3d 821, 825-26 (7th Cir. 1994). 

The Tax Court’s failure to acknowledge and apply the appropriate governing legal 

standard is a legal error.  This Court reviews the Tax Court’s legal determinations de novo.

Square D Co. & Subsidiaries v. Comm’r, 438 F.3d 739, 743 (7th Cir. 2006). 
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ARGUMENT

I. Under Lohrke v. Commissioner, if advances to Ron VDH and his businesses were not 
bona fide debt, those advances made to satisfy forced guarantees should be treated as 
ordinary and necessary business expenses under I.R.C. § 162 

The Tax Court erred in determining that VHC was not entitled to deductions under I.R.C. 

§ 162 for amounts advanced to or paid on behalf of Ron VDH’s companies with respect to 

Associated Bank’s forced 2002 guarantee and subsequent guarantees.8  This error was a factual 

error, and is subject to the “clearly erroneous” standard. Cole, 637 F.3d at 773. 

Assuming, arguendo, that the Tax Court’s holding that the advances do not constitute 

debt is correct, the $65 million in advances made to satisfy the 2002 forced guarantee and 

subsequent, related guarantees is deductible under I.R.C. § 162. The Tax Court determined both 

that VHC failed to substantiate the amounts paid due to forced guarantees and that VHC failed to 

substantiate that the amounts were ordinary and necessary business expenses.  RA0073.  The Tax 

Court erred in both of these respects, and further erred in finding that the purpose of the 

guarantee payments was to benefit the Ron Entities, not VHC. RA0074-75. 

In some circumstances, a taxpayer may deduct as its own ordinary and necessary business 

expense a payment made on behalf of another.  The leading case on this issue is Lohrke v. 

Commissioner, 48 T.C. 679 (1967).  In that case, the Tax Court rejected the IRS’s contention that 

payments made by a taxpayer on behalf of a separate, undercapitalized business he also 

controlled were capital contributions to that business, and instead accepted the taxpayer’s 

contention that the payments were made to protect his own personal earning potential. Id. at 

689.  The undercapitalized business, in that case, shipped a defective product; the taxpayer 

accepted personal liability for the product in order to protect the taxpayer’s own business 

8VHC does not concede that the advances do not constitute bona fide debt (and VHC argues the bona fide 
indebtedness issue infra); however, the Tax Court’s errors with respect to the ordinary and necessary 
business expense issue are especially egregious. 
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reputation and personally made payments related to the defective product. Id. at 682.  The Tax 

Court held that the payments were made for the taxpayer’s benefit, not the undercapitalized 

business’s, and thus, these payments were the taxpayer’s personal business expenses, deductible 

under § 162. Id. at 689. 

Similarly, in Lutz v. Commissioner, 282 F.2d 614 (5th Cir. 1960), the Fifth Circuit Court 

of Appeals reversed the Tax Court’s denial of deductions where a shareholder paid the debts of 

three corporations he controlled because, if he had not made those payments, he might have lost 

a license to deal in perishable commodities, threatening the existence of another of his 

businesses. Id. at 620-21.  The payments were ordinary and necessary business expenses for the 

taxpayer because the benefit of the payments accrued to the taxpayer, even though the 

obligations paid were not legally his responsibility. Id.at 619; see also Smiling v. C.I.R., 114 

T.C.M. (CCH) 403 (2017); Jenkins v. C.I.R., 47 T.C.M. 238 (1983); Baker Hughes Inc. v. U.S.,

313 F. Supp. 3d 804 (2018). 

The rule stated in Lohrke and Lutz applies to payments made and obligations assumed by 

VHC after 2002, when it was forced to sign a broad-based guarantee with Associated.  SA0102. 

This guarantee was not agreed to for the benefit of Ron VDH or the Ron Entities, but because 

otherwise, Associated would have terminated VHC’s own lines of credit, putting VHC out of 

business. R259, pp. 1772-1777.  Although VHC, early on, made other loans to Ron VDH’s 

companies, and signed other guarantees of Ron VDH’s debts, 9 the 2002 Associated guarantee 

was different.  Whatever the benefit of prior loans or guarantees was to VHC, the 2002 

Associated guarantee was made on a strict quid pro quo basis – VHC could make the guarantee 

or it would lose its lines of credit and ability to continue business operations. Ibid.  The 

9These earlier guarantees related to specific debts or entities, rather than having the broad cross-
collateralization features of the 2002 Associated guarantee. 
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transaction was for VHC’s own benefit; the benefit to Ron VDH or the Ron Entities was 

incidental.  And when VHC later moved its obligations to other local banks (all of which had lent 

to the Ron Entities), those banks demanded similar forced guarantees on existing loans to the 

Ron Entities.  R259, p. 1783:2-21.  All told, more than $65 million was loaned because of these 

forced guarantee obligations.  R286, Ex. A.  The Tax Court determined both that VHC failed to 

come forward with sufficient evidence of the existence of payments, and that VHC failed to 

justify their business purpose.  RA0072-74.  These conclusions ignore significant record 

evidence, and are clearly erroneous. 

A. VHC substantiated both the amounts advanced and the business purpose of the 
advances

1. Legal standard 

The Tax Court’s determination that a taxpayer has failed to come forward with sufficient 

evidence to support a deduction is a factual finding subject to reversal if found to be clearly 

erroneous. Buelow v. C.I.R., 970 F.2d 412, 415 (7th Cir. 1992). A factual finding “can be 

reversed as clearly erroneous when ‘the reviewing court on the entire evidence is left with the 

definite and firm conviction that a mistake has been committed.’” Cole v. United States, 637 

F.3d 767, 773 (7th Cir. 2011) (quoting Coleman v. Commissioner, 16 F.3d 821, 825-26 (7th Cir. 

1994)).

Although this is a high standard, it is not insurmountable – the Tax Court’s findings must 

comport with the record. The court in Imbesi v. C.I.R., 361 F.2d 640, 643 (3d Cir. 1966), found 

that it was clear error for the Tax Court to make findings that specific events did not happen 

when there was evidence “apparently not called to the Tax Court’s attention” in the record that 

they did in fact happen. Ibid. The Tax Court found in Imbesi that, in relation to horse breeding 

activity, the taxpayer did not cull unprofitable horses. Id. at 643-44.  The Appeals Court noted 
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(although this fact had apparently not been called to the Tax Court’s attention) that ten separate 

horses were sold at cost, “which clearly indicates” the taxpayer was culling losers. Ibid.

Similarly, track certificates in evidence showed the Tax Court’s separate findings that there were 

no winnings were erroneous. Ibid.

Nor may the Tax Court simply disregard uncontradicted witness testimony. The Appeals 

Court in Imbesi also faulted the Tax Court for disregarding the taxpayer’s statements of his own 

motives as uncorroborated and self-serving. Id. at 645.  This failure was especially serious 

because, in a hobby-loss case, a taxpayer’s “primary intent or motive” is the “ultimate test” being 

analyzed. Id. at 644.  Similarly, in the Lohrke context, intent or motive is the key test as to the 

business purpose of payments.10 Lohrke, 48 T.C. at 686. The taxpayer’s testimony of motive is 

“not to be put aside without consideration,” notwithstanding that it is self-serving; it is to be 

considered as part of the evidentiary whole. Ibid. The Tax Court must “affirmatively disclose” 

what it made of evidence of such importance.  Ibid.

Factual conclusions that are contradicted by the record, or which contain insufficient 

evidentiary support, are also error. This Court has held that clear error as to factual findings, 

occurs where a trial court erroneously determines that a witness has testified falsely that a car 

window was down, when in fact, the court misstated the witness’s testimony. United States v. 

McMath, 559 F.3d 657, 670 (7th Cir. 2009). Similarly, in another case, this Court held that it was 

clear error for a sentencing court to make a factual finding that a crime involved more than 5 

kilograms of cocaine when the only cited evidence was a street value that, based on pricing data, 

yielded a range of 4.875 to 5.318 kilograms of cocaine.  United States v. Duarte, 950 F.2d 1255, 

1265 (7th Cir. 1991). Based on the pricing data, the cited facts yielded an insufficient basis for a 

10This teaching on intent evidence also bears on the Tax Court’s disregard of information regarding bona 
fide indebtedness, as argued infra.
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finding of more than five kilograms; in other words, an inference drawn by a court without 

sufficient factual premises may be clear error.  

2. VHC substantiated the amounts of advances 

With respect to substantiation, the Tax Court disregarded VHC’s books and records and 

stipulated summaries as sufficient documentation of the amounts paid, and found that VHC “did 

not introduce evidence of receipts, bank statements, contracts for services rendered, or 

documents establishing funds paid on guarantees.  It contends that its C.P.A. attested to the 

reliability of its books and records, but its C.P.A. did not audit those books and records.… It has 

failed to substantiate the amounts of expenses…”   RA0073-74. 

a. VHC substantiated via its books and records 

The Tax Court found that VHC’s books, records, and self-prepared summaries were 

insufficient to substantiate expenses. Id.  Chief among these summaries was what was stipulated 

as Exhibit 40-J, a summary spreadsheet of the lending transactions between the Ron Entities and 

VHC, including the specific entities that were parties to the loans, the amounts at issue, 

payments, and a category describing the reasons for loans.  SA0096-101.  The author of this 

summary, Jim Kellam, testified at trial as to his process for creating Exhibit 40-J, and to the 

records (VHC’s records and others) he used to create the summary, and on brief, VHC 

demonstrated how Exhibit 40-J tied out to other records in evidence.  R243 pp. 381:3-385:16.

VHC also attached to its post-trial briefs a more consolidated summary of the data contained in 

Exhibit 40-J, with record citations supporting the entries therein.  R282, Ex. A; R 286, Ex. A. 

The Tax Court relied on one case, Olive v. Commissioner, 139 T.C. 19, 32-33 (2012), for 

the proposition that a taxpayer’s records, alone, do not suffice to substantiate the cost of goods 
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sold.  RA0072.11 That case is distinguishable to the point of being irrelevant. Olive concerned a 

marijuana dispensary’s attempts to substantiate its cost of goods sold. Olive,139 T.C. at 19.  The 

substantiation was in the form of ledgers that did not appear to have been contemporaneously 

prepared or maintained.  Id. at 29.  In addition, the ledgers in Olive did not contain complete 

information about transactions, recording only generalities rather than specifics as to transacting 

parties. Id.at 33-34.  The Tax Court in Olive implied that if the ledgers had been more complete 

they would have, in fact, been accepted.  Id. at 32-33.  In spite of the Tax Court’s citation to the 

case, Olive does not stand for the proposition that general ledgers and self-prepared records may 

not substantiate the amounts of deductions; rather, on the specific facts of that case, the ledgers at 

issue were not sufficient or reliable.  

In fact, there is precedent demonstrating that a taxpayer’s internal books and records may 

be used to substantiate transactions. In 2018 (after the issuance of its opinion in this case, but 

before entry of the Decision), the Tax Court decided Illinois Tool Works & Subs. v. 

Commissioner, T.C. Memo. 2018-121. In that case (which was also a bona fide indebtedness 

case), the IRS argued that the taxpayer had failed to substantiate basis in the entities party to 

transactions. Id. at *70. The taxpayer put forth a summary witness to substantiate its basis. Ibid.

The IRS contested the summary witness’s findings in part because the IRS contended “that 

petitioner’s tax returns and related workpapers are unreliable sources to verify basis,” but the 

IRS did not “point to any specific deficiencies in these documents.”  Id. at 72.  The Tax Court 

therefore rejected this argument, in part because the summary witness “credibly testified that he 

11The IRS cited several other cases for this proposition in its briefs before the Tax Court. R269, pp. 142-
43.  However, these cases all concern small businesses using spreadsheets or other simple documents, and 
are not relevant to the situation here, concerning the uncontroverted records of a large corporation that 
relies upon accurate records to maintain its financial health. 
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went well beyond petitioner’s tax returns to determine basis, consulting the ITW Group’s 

corporate records for numerous transactions.”  Ibid.12

This case is similar to Illinois Tool Works in this regard. VHC introduced summaries and 

excerpts from its corporate records.  The summaries were stipulated to by the government.  

R159, p. 13.  VHC’s bookkeeper, Jim Kellam, who prepared the summaries, explained how the 

summaries tied to the underlying records.  R243, pp. 381:8-385:16.  And on brief, VHC 

explained how precisely to track Mr. Kellam’s summaries to VHC’s records in evidence.   R286, 

pp. 127-135. 

It might appear that this case differs from ITW because here, the Tax Court found that 

“VHC’s records are riddled with inconsistencies,” and that “[i]ts spreadsheet is inconsistent with 

documentary evidence supporting the entries.”  RA0072.  But the Tax Court cited no such 

inconsistencies.  Ibid.  Nor did the court find Mr. Kellam not to be credible.  VHC, and this 

Court, are left  to guess what any inconsistencies the court found might have been, or their 

extent.  With respect to hundreds of individual transactions totaling over $100 million, it is to be 

expected that there are some inconsistencies – even a 1% error rate would yield numerous errors. 

But given the amounts at issue, it was wholly inadequate for the Court not to at least explain its 

reasoning by way of specific examples. 

Further, Olive and Illinois Tool Works both reveal what the Tax Court should have done 

if it was not satisfied that the information in the record could lead it to an exact answer – it 

12But see Jeffers v. C.I.R., 51 T.C.M. (CCH) 1403 (holding that where a taxpayer fails to comply 
substantially with the adequate records requirements with regard to an element of an expenditure, he must 
establish such element by his own statement or by other sufficient corroborative evidence which 
establishes the amount, time, place, and purpose); Kenna Trading, LLC v. C.I.R., 143 T.C. 322 (holding 
that the taxpayer’s Quickbooks account records and canceled checks did not constitute adequate records 
for deductions); Owen v. C.I.R., 43 T.C.M. (CCH) 1022 (stating that adequate records include account 
books, diaries, statements of expense or similar record and documentary evidence, such as receipts or paid 
bills).
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should have applied the Cohan rule. See Cohan v. Commissioner, 39 F.2d 540, 544 (2d Cir. 

1930). Under that rule, the Tax Court may, in the absence of sufficient proof, estimate the 

amounts of deductions.  Id. As the Tax Court stated in Olive, it must “do its best with the 

materials at hand” to estimate the amount deductible.  Olive, 139 T.C. at 34.

VHC introduced summary evidence and supporting records from its books and records of 

transactions totaling over $90 million, $65 million of which were related to the guarantees.  

SA101; R286, Ex. A.  This evidence was further corroborated by the testimony of party and non-

party witnesses including numerous bankers with whom VHC dealt.  R246, p. 702:10-16; R255, 

pp. 1488:21-1489:8.  This testimony was not referenced at all by the Tax Court.  Additionally, 

the transactions were also corroborated by promissory notes signed by both VHC and the Ron 

Entities.13 Even if the Tax Court was not satisfied with the precision of the records, in light of 

their existence and the corroboration that the transactions happened, the appropriate response 

was not to disallow all deductions on this basis; it was to make at least some token attempt to 

determine what the correct amount was.  

b. VHC substantiated via specific documents 

Furthermore, while VHC’s books and records were sufficient to substantiate the 

transactions at issue, the Tax Court also ignored that much of the “receipts, bank statements, 

contracts for services rendered, or documents establishing funds paid on guarantees” that it held 

were missing were in fact in the record.  RA0072.  The Tax Court clearly erred in failing to 

acknowledge or address this evidence.

13The IRS stipulated to most of the promissory notes between VHC and the Ron Entities. In 
certain instances, it moved to be relieved from those stipulations, which motion was denied.  R. 
223.
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It is impossible in the space allotted for an appellate brief to address the full extent of the 

evidence the Tax Court failed to acknowledge.14 Nor is reviewing the entire record the function 

of this Court. Instead, VHC offers several examples which, together, demonstrate that the Tax 

Court’s statement that no such evidence was provided is simply untrue. This evidence includes 

closing documents, receipts, checks, promissory notes, and other documents.  Together, they 

demonstrate substantial outlays of cash by VHC related to the advances at issue.  Consider the 

following three examples: 

i. November 30, 2005 $125,000 loan to Tissue Products 
Technology Corp. 

On November 30, 2005, Spirit Construction Service, Inc. loaned Tissue Products 

Technology Corp. (a Ron Entity) $125,000.  The loan was evidenced by a promissory note and a 

copy of the check contained in trial Exhibit 1107-P.  SA0172-0173.  These documents were cited 

in VHC’s post-trial briefs.  R282, p. 259.  These documents clearly demonstrate the flow of 

funds from VHC to the Ron Entity. 

ii. Monthly Baylake Bank payments 

At various points, VHC made loan payments to Baylake Bank in relation to one of the 

guarantees it was forced to execute for the Ron Entities, executed September 10, 2004, in the 

amount of $69,758.39 per payment.  SA0174-176, 183, 201.  The guarantee agreement, payment 

receipts, and checks are in evidence. SA0176, 0202, 0183.  Other Baylake payments are 

evidenced by checks and notices or invoices from the bank. See, e.g., SA0171  Numerous 

monthly payments in this amount are similarly documented, yet, again, the Tax Court erred in 

failing to acknowledge the fact that these payments were substantiated. 

14In its Opening Brief in the Tax Court, VHC devoted over 150 pages to laying out, in detail, all 
transactions with the Ron Entities, and cited hundreds of exhibits documenting those transactions, 
including VHC’s internal records and checks, loan assumption agreements, and other materials. R282, pp. 
174-335. 
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iii. Purchase of Ron Entity loans from Associated 

On April 28, 2006, VHC purchased $8,271,001.42 of Ron VDH’s loans from Associated. 

The transaction documents were stipulated to by both parties and were fully executed by Larry 

Bickelhaupt of Associated and David Van Den Heuvel of VHC.  SA0207.  This example is 

especially egregious, because a contract between VHC and a third party unrelated to either VHC 

or Ron VDH, clearly showing the amount assumed by VHC, was in evidence, and the Tax Court 

simply did not acknowledge it.  The amount was substantiated to any reasonable definition of the 

word.

The tax effect of just the three examples above would be several million dollars, and yet, 

the Tax Court ignored this evidence.  There is similar hard evidence, in the form of checks, 

receipts, and executed closing packages for bank debt, as to tens of millions more paid out by 

VHC.  A remand is necessary on the entire issue, since the Tax Court erred in its blanket finding 

regarding substantiation; the magnitude and seriousness of this error should leave the Court not 

just with the firm conviction that a mistake has been committed in this regard, but that the Tax 

Court’s other conclusions are similarly untrustworthy.  The Tax Court needs to make specific 

findings about what is and is not substantiated, because its blanket finding is inappropriate and 

false.

iv. To the extent there was any inadequacy in substantiation, 
the Tax Court itself is responsible for that issue 

The transactions with Ron VDH were adequately substantiated by books and records. 

However, to the extent the Tax Court found itself confused about substantiation, that issue is also 

of the Tax Court’s own making. The Tax Court’s pretrial rulings and case management resulted 

in a possibly muddied record on substantiation and these rulings therefore constitute an abuse of 

discretion.  The timing and substance of the Tax Court’s ruling on whether substantiation was at 
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issue deprived VHC of the ability to provide substantiation to a level that would have satisfied 

the Court. 

The IRS began auditing VHC, Inc.’s returns for the years at issue, 2004 through 2013, in 

2006.  R244, p. 468:20-24.  In 2015, it issued Notices of Deficiency asserting deficiencies for the 

years 2004 through 2013. SA0055, SA0074.  At no time during the audit did the IRS suggest that 

books and records were missing or inadequate.  The Notices of Deficiency asserted no penalties, 

and primarily challenged only the characterization of the transactions with the Ron Entities as 

bona fide debt, stating that they did not arise from a true debtor-creditor relationship, not the 

existence of the transactions themselves.  SA0062; SA0093.  The fact that no penalties were 

asserted further suggests that the examiners believed that substantiation was provided, as the 

I.R.C. § 6662 accuracy-related penalty may be imposed for failure to maintain adequate books 

and records.  Treas. Reg. § 1.6662-3(b)(1). 

For the first time, in its Issues Memorandum filed on May 27, 2016, the IRS suggested 

that transactions had not been substantiated.  R117, p. 24 n. 3.  On June 24, 2016, VHC filed a 

Motion in Limine asking the court to rule that lack of substantiation was a new issue raised 

untimely.  R142, p. 2.  The Tax Court did not rule on the Motion in Limine until August 4, 2016, 

after the parties’ deadline for exchange of documents for use at trial, and only 11 days before the 

start of trial.  SA0133-0134.  The IRS’s sudden decision to raise substantiation in its Issues 

Memorandum came as a surprise to VHC, given the extensive audit history, the content of the 

Notices of Deficiency, and the lack of any penalties asserted by the government.  Had the Court 

more timely ruled on the issue, the presentation of evidence at trial might have been different.  

At trial, VHC introduced testimony from its internal bookkeepers and its outside 

accountant regarding its accounting and recordkeeping practices and the accuracy of its books 

Case: 18-3717      Document: 13      RESTRICTED      Filed: 04/15/2019      Pages: 137Case: 18-3718      Document: 14            Filed: 04/15/2019      Pages: 137



 24 

and records. See, e.g., R.241, pp. 1113-14.  The IRS did not introduce testimony from any 

auditor or similar individual suggesting that anything was missing from VHC’s records.  Further, 

VHC had, in court, the entirety of its audit and tax workpapers for the years at issue, which 

would have contained all such information.  R240, p. 101:12-22.  The Tax Court refused to allow 

admission of the entirety of workpapers and rather instructed VHC and IRS to submit 

summaries, stating it would not “look through these.”  R243, pp. 397-399.

Nevertheless, after a conference between the parties, the IRS stipulated to summary 

excerpts of the workpapers, which were admitted by agreement of the parties, without a witness. 

R257, pp. 1581-86.  Further, at trial and by stipulation, over a thousand exhibits were marked or 

admitted, nearly all of them directly related to what was lent, when, and why.  As it stands, 

significant documentation relating to substantiation was presented, as described above, but 

additional documentation might have been presented, or differently organized for the Tax Court 

to better comprehend, but for the Tax Court’s poor case management. 

In short, the Tax Court allowed Respondent to raise substantiation as a new issue in its 

issues memorandum.  The Tax Court then deferred ruling on that new issue until 11 days before 

trial, after the document exchange deadline.  At trial, the Tax Court refused to allow Petitioners 

to submit complete substantiation of more than fifteen years of transactions because the evidence 

was too voluminous.  And then, after the parties stipulated to summaries of the same, the IRS 

argued, and the Tax Court agreed, that summaries were insufficient.  This sequence of events 

was error, and it was prejudicial.15

15Further, the Tax Court opinion acknowledges that transactions took place for bona fide debt 
purposes, (see, e.g., RA0063 (“VHC continued to advance funds…”)) but not for Lohrke
purposes.  Without explanation by the Tax Court, it is impossible to understand how this is 
consistent.  If the court acknowledges the transactions took place, they should not exist only with 
respect to one issue and evaporate with respect to another.
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c. Purpose of transactions 

The Tax Court also held, in relation to the second, business-purpose prong of the Lohrke

test, that the purpose of the loans was to help Ron VDH, rather than to benefit VHC’s own 

business. RA0074-75.  The Tax Court erroneously concluded that prior Associated Bank 

guarantees were dispositive of this issue, but it ignored significant evidence as to the differences 

between pre-2002 guarantees and the broad-based 2002 guarantee, as well as testimonial and 

documentary evidence that Associated, in fact, forced VHC into the 2002 guarantee.

d. Pre-2002 guarantees were more limited than the 2002 guarantee 

The Tax Court stated that “[w]hile we acknowledge that VHC was concerned about its 

lines of credit, it had entered into substantial guaranties with Associated Bank before 2002, and it 

provided guaranties at numerous other banks without providing explanations for entering into 

those guaranties … the motive for the advances seemed to be more about helping Ronald H. than 

protecting its business.”  RA74-75.  But these earlier guarantees are not dispositive, and this 

finding is again erroneous, because it fails to properly address uncontroverted evidence as to how 

prior guarantees were different from the 2002 guarantee. 

There were significant differences between the 2002 guarantee that VHC was forced to 

accept, and the prior guarantees in favor of the Ron Entities that VHC executed, and these 

differences are not acknowledged by the Tax Court.  Given the circumstances of the 2002 

guarantee, it was not for the Ron Entities’ benefit, but for VHC’s. The 2002 guarantee provided 

that if Ron VDH defaulted on any of his debts, VHC itself would be in default on all of its own 

debts at Associated.  SA0110.  The 2002 guarantee also tied all of the Ron Entities’ debts at 

Associated to VHC. Ibid.  In contrast, pre-2002 guarantees required VHC to guarantee only 

specific amounts or loans for individual entities, but the 2002 guarantees required VHC to 
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guarantee all amounts owed by all Ron Entities to Associated.  See, e.g., R224, Ex. 549-J 

(guarantee of debts of only one of the Ron Entities). 

Similarly, the 2002 guarantees stated that default occurred if any of the Ron Entities’ 

assets became encumbered by a judgment or even they failed to pay their debts as they became 

due.  SA0110; RA224 Ex. 543-J, p. VHC_101300. This is significant because VHC had to 

ensure that none of Ron VDH’s assets became encumbered, or even that any creditor raised any 

sort of issue in a way that would cause Associated to declare an event of default, because VHC 

would then default as well.  Id.

B. The Tax Court ignored evidence of VHC’s intent 

VHC entered the 2002 guarantee for its own benefit, and the Tax Court ignored evidence 

of this fact.  Without any explanation, the Tax Court failed to acknowledge the testimony of 

Craig Graff of Silverman Consulting that he had “outlined” to Associated Bank an approach 

whereby it would force VHC to guarantee all of Ron VDH’s companies’ debt.  R253, pp. 

1298:2-1299:2.  This is uncontroverted testimony of a third-party fact witness with no interest in 

the outcome of the case; if the Tax Court did not credit that testimony, it was obliged to at least 

acknowledge its existence and explain that ruling.  Further, the testimony is consistent with 

internal Associated Bank records, which state that Associated’s “goal is to reduce overall 

exposure and shift as much of the remaining debt as possible to VHC.”   SA0220.  The testimony 

is also consistent with the testimony of VHC’s expert witness, John Stark, who, on the basis of 

his experience in lending and workouts, testified that Associated’s strategy and VHC’s 

acquiescence was consistent with industry practice.  R255, pp. 1530:29-1532:1.  Like Graff’s 

testimony, the Tax Court did not reject Mr. Stark’s testimony or expertise – it simply ignored it. 

Nor did the Tax Court address the testimony by VHC’s witnesses that the motive for 

entering these guarantees was, in fact, to help VHC’s business.  Numerous VHC officers and 
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shareholders testified to this fact.  For example, Tim Van Den Heuvel testified that without its 

lines of credit, VHC would have been out of business by the next Friday, because it could not 

have made payroll, and that the lines of credit were used to force VHC to enter into the 

guarantee.  R259, pp.1772-1777.  VHC witnesses  also testified that VHC looked for other 

alternatives before agreeing to the 2002 guarantee.  R246, pp. 636:21-637:7. 

The Tax Court ignored this, stating that VHC “did not show the advances were necessary 

to protect its business.”  RA0074.  But VHC did just that, and the Tax Court cannot lightly, 

without explanation, disregard the taxpayer’s own testimony of intent, let alone the testimony of 

unrelated third-party witnesses. See Imbesi, 361 F.2d at 643 (taxpayer’s direct testimony of 

intent is not to be put aside lightly, and the court must affirmatively disclose its disposition of 

that evidence).  The Tax Court’s failure to explain its reasoning is especially egregious because 

the IRS called only one witness in this case, who did not offer any evidence that controverted 

VHC’s testimony regarding intent.

II. The Tax Court incorrectly determined that amounts advanced to Ron VDH did not 
constitute bona fide debt 

The Tax Court erred in its analysis of the bona fide indebtedness issue; it committed a 

legal error as to the appropriate test to apply and committed legal and factual errors in its 

application of the test it did apply. Factual errors are reviewed for clear error, while legal errors 

are reviewed de novo. Coleman, 16 F.3d at 825; Square D., 438 F.3d at 743. 

A. The Tax Court incorrectly applied a multifactor test and should have focused on 
the economic reality of the advances 

1. This Court disfavors multifactor tests with confusing, unweighted factors, 
such as the one applied by the Tax Court 

This Court should reject the multifactor test applied by the Tax Court and focus on the 

economic reality of the transactions. In addressing the bona fide indebtedness issue, the Tax 

Case: 18-3717      Document: 13      RESTRICTED      Filed: 04/15/2019      Pages: 137Case: 18-3718      Document: 14            Filed: 04/15/2019      Pages: 137



 28 

Court cited to the fourteen-factor test of Dixie Dairies Corp. v. Comm’r, 74 T.C. 476, 493 

(1980).  That test incorporates numerous overlapping factors, including the accrual of interest, in 

determining whether debt existed.  Id. at 494-95.   This court is skeptical of such tests. 

“Multifactor tests with no weight assigned to any factor are bad enough from the standpoint of 

providing an objective basis for a judicial decision; multifactor tests when none of the factors are 

concrete are worse…” (internal citations omitted). Menard, Inc. v. C.I.R., 560 F.3d 620, 622–23 

(7th Cir. 2009). This Court has grown “wary about multifactor tests.” Farmer v. Haas, 990 F.2d 

319, 321 (7th Cir. 1993). This Court’s rejection of multifactor tests where no weight is assigned 

to individual factors extends to reasonable compensation (Menard, 560 F.3d at 622-23; Exacto 

Spring Corp. v. Commissioner, 196 F.3d 833 (7th Cir. 1999)), requests for an attorney for a 

person unable to afford counsel under 28 U.S.C. § 1915(d), the Tax Court’s doctrine of 

substantial compliance (Prussner v. United States, 896 F.2d 218, 224 (7th Cir. 1990)), and the 

existence of an employment relationship (Berger v. Nat’l Collegiate Athletic Ass’n, 843 F.3d 

285, 291 (7th Cir. 2016)). 

Multifactor tests are especially inappropriate where the factors naturally collapse or can 

easily be confused. Farmer, 990 F.2d at 321.  This Court’s rejection of multifactor tests. That is 

the case with respect to the factors applied by the Tax Court; there are factors that appear to be 

redundant with each other, or factors the Tax Court itself admits should not be given weight.

For example, the court rejected the importance of the names given to the debt 

instruments, stating that Petitioners had failed to come forth with objective economic evidence of 

loan status and so this factor should be ignored.  RA0056.  It is confusing why a multifactor test 

would contain a factor if it is insignificant; especially if the factor is aimed at reaching the 
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ultimate question – the economic reality of the transactions.16  Additionally, the source of the 

payments, thin capitalization, and use of advances are all redundant in that they are all just ways 

of addressing the financial health of the debtor companies. See RA0062-66.  Further, payment or 

accrual of interest and failure to pay on due date are closely related to each other since a 

company failing to pay on due dates is unlikely to pay interest (accrual remains separate).  The 

multifactor test here is designed to understand the intent of the parties.. The Tax Court itself has 

held that the use of factors is merely an aid in reaching the “ultimate question of whether there 

was a genuine intention to create a debt with a reasonable expectation of repayment, and did that 

intention comport with the economic reality of creating a debtor-creditor relationship?” Dixie

Dairies, 74 T.C. at 494.  Rather than employing a needlessly complicated test, the Tax Court 

ought to have just answered that question directly. 

2. The economic reality of VHC’s transactions with the Ron Entities 

To answer that question, the Tax Court should look to the economic reality of the 

relationship – where the intention of the parties is paramount. Ortmayer v. Commissioner, 265 

F.2d 848, 854 (7th Cir. 1959).  VHC submits that where the form of the transaction is debt, and 

where the party whose treatment of the transaction is at issue suffered harm by acting 

consistently with this characterization, that intent should be held to be established. 

Here, VHC suffered economic harm by treating this relationship as a debt relationship in 

a couple of ways.  This mode of analysis is supported by this Court’s ruling in J&W Fence 

Supply Co., Inc. v. United States, 230 F.3d 896 (7th Cir. 2000), where the court ascribed 

importance to the parties’ “putting money behind” their characterization of the transaction by 

accruing interest income.  VHC paid income tax on interest accruals (whether or not such interest 

16 If the multifactor test is a proxy for viewing the economic reality of the transaction, it is unclear why a 
factor should be ignored because “objective economic evidence” was not provided. 
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was received) for most of the life of these loans, until it moved them to non-accrual status in 

2007.  RA0101.  Had the transactions been structured as equity investments rather than loans, 

there would have been no accrual of unpaid amounts, and amounts received, given the lack of 

earnings of the debtors, would have been returns of capital. 

Furthermore, VHC had problems with its ability to get bonding because of its 

characterization of the advances.  Per the testimony of Jeffrey Meisinger, its bonding agent, had 

VHC treated the amounts advanced as equity, it would have received more favorable 

consideration from bonding companies (in the form of partial credit on its balance sheet) in 

determining its financial state.  R253, p. 1338.  Instead, sureties quickly reduced the 

nonperforming loans to zero in their analysis of balance sheets.  R253, pp. 1332-1333. 

The fact that the characterization of the transactions as debt harmed VHC, in a way that 

characterizing them otherwise would not have, is not adequately addressed by the test applied by 

the Tax Court.  The economic reality of the transactions, given VHC’s decision to treat them as 

debt to its own detriment, should be held to be debt. 

B. The Tax Court committed legal error in the bona fide debt test as applied

The Tax Court disallowed all writeoffs of debt owed to VHC by Ron VDH’s companies, 

regardless of how that debt was incurred.  RA0070-71.  But $6,115,297 in bad debt written off 

was attributable to unpaid accounts receivable from Ron VDH’s companies, and another 

$1,980,150 was attributable to rents due from those companies.   SA0101; R282, Ex. A.  These 

amounts were the unpaid portion of over $26 million in trade and rent receivables.  R282, Ex. A; 

R286, Ex. A.  Payments on bank guarantees, loans, lines of credit, and receivables for services 

rendered were all treated the same way by the Tax Court. But not all debts are created equal. 

The Tax Court failed to acknowledge rule of Treas. Reg. § 1.166-1(c), which provides 

that a debt arising out of the receivables of an accrual method taxpayer is deemed to be an 
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enforceable obligation to the extent that it was reported in income.  Significant sums, according 

to the record, arose from receivables – primarily from services rendered, but also rent.  SA101; 

R286, Ex. A. 

This would also include interest accruals – whether or not paid – which, again, the Tax 

Court did not analyze in this way. The failure to even cite to and address this regulation is clear 

error.  This regulation has the effect of invalidating the Tax Court’s finding with respect to all 

advances – that “there is no evidence that VHC had any right to enforce payment.” RA60. 

VHC did not need to demonstrate a right to enforce a payment with respect to accruals 

included in income, because it was deemed to have an enforceable obligation.  These were 

amounts that were not received even though VHC incurred expenses in performing work and 

paid income tax on the accrued income for those receivables, and the regulations entitle those 

obligations to a presumption of enforceability.  Although the Tax Court suggested that the fact 

that VHC had subordinated the promissory notes “starting in the early 2000s,” meant it did not 

have enforceable obligations, the Tax Court did not address this finding in the context of the fact 

that advances arising out of receivables of an accrual method taxpayer are deemed to be 

enforceable, and this statement, on its own, cannot render the failure to acknowledge the 

governing regulations harmless error.  See RA0060.

1. The Tax Court failed to apply this Court’s precedent as to the appropriate 
weight of factors 

The Tax Court failed to consider Seventh Circuit precedent that the accrual of interest is 

an especially significant factor because it puts money behind the parties’ characterization of the 

transaction. J&W Fence Supply Co. Inc. v. United States, 230 F.3d 896 (7th Cir. 2000) .  The 

Tax Court did not acknowledge this governing precedent, even though its opinion finds that over 

$10 million in interest income was accrued and reported, but unpaid.  See RA70, 78. 
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In fact, the Tax Court’s analysis of accrual of interest is deficient in another regard. The 

Tax Court, in evaluating the interest factor, analyzed only checks in the record. Accruals are 

more significant.  A check evidences payments; an accrual is evidence that a creditor stands by 

its characterization of the amount as debt even when it does not receive any money.  To the 

extent there was a check received, it would have reduced the accrued amount on a balance sheet.  

But with respect to an accrual, an affirmative determination to treat an amount as income – 

whether or not received – must have been made. 

C. The Tax Court made numerous factual errors as to the bona fide indebtedness 
issue

In addition to legal error in the bona fide indebtedness analysis, the Tax Court made 

numerous factual errors in relation to bona fide indebtedness.  First, within its bona fide 

indebtedness analysis, the Tax Court addressed more than a decade of transactions in a lump-

sum fashion rather than considering changes in circumstances over time. These changes included 

the shift from pre-failure of UAEI and Enron, when VHC had every reason to believe in the 

success of the Debtors, to post-failure of UAEI and Enron; as well as the significant repayments 

of principal on advances – roughly $29 million on advances alone (not considering payment of 

receivables that were not rolled into promissory notes), the majority coming prior to 2004.  

SA0101.  The Tax Court also did not consider the shift from Ron VDH’s businesses being going 

concerns with operating businesses, pre-2007, to their becoming little more than shells after the 

mill sale. 

Second, the Tax Court’s opinion contradicts itself in several respects. For example, the 

Tax Court found that there was “no evidence” that VHC had the right to enforce repayment of 

advances to Ron VDH and his companies.  RA0059-60. The Tax Court then went on to state that 

“VHC subordinated its rights to repayment” starting in the early 2000s, but does not address 
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whether there was any right to repayment at the time given loans were entered into, whether all 

such rights to repayment were subordinated, or when any such subordination ended.  RA0060.

This is important because on its face, the statement that there was “no evidence” that there was a 

right to repayment is simply untrue.  VHC entered into promissory notes with Ron VDH and his 

companies; on their faces, these notes evidence an ability to enforce payment.  And VHC also, as 

stated above, acquired promissory notes between Ron VDH’s companies and banks; again, there 

is simply no reason to think that such loans were unenforceable.  Subordination does not make a 

loan unenforceable per se, only with respect to the senior debt.  The Tax Court did not 

adequately explain its conclusion in this regard. 

Further, the Tax Court then stated that there was no “objective evidence” establishing that 

advances between VHC and Ron VDH’s companies were loans.  RA0056.  This is incorrect.

VHC introduced evidence including the testimony of third-party witnesses such as Jeffrey 

Meisinger, its bonding agent, who indicated that bonding companies treated the advances as 

loans.   R254, pp. 1137:15-1338:9.  Similarly, the very fact that banks required subordination 

indicated they were treating the amounts as loans; if the banks did not believe VHC was owed 

money by Ron VDH and his companies, they would not have sought such subordination.

In addition, there is error because different factors in the multi-factor test would yield 

different results if tested based on the facts at different times, which was wholly ignored by the 

Tax Court. For example, the source of (anticipated) repayments differs depending on when one 

analyzes the advance. Similarly, so does the amount of repayment received. A loan made in 1998 

(when the Ron Entities were still trying to ramp up) is made under drastically different 

circumstances from one made in 2006 (when the Ron Entities were simply trying to sell their 
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assets), and yet, the Tax Court never acknowledged this fact, but seems to view all transactions 

through the lens of what happened later. 

This approach simply does not have a basis in the law or the facts of this case.  For 

example, the Tax Court states that the advances were not enforceable because VHC subordinated 

all promissory notes starting in the early 2000s.  RA0060.  But for purposes of the accrual of 

interest, the Tax Court seems to assign weight to the fact that after 2007, interest was not accrued 

on most of the notes; the Tax Court therefore discounts what happened in the early 2000s on this 

factor.  RA0070.  The court instead should have drawn lines between transactions; if interest was 

accrued (let alone paid) prior to 2007, the factor would support VHC’s characterization of the 

transactions that occurred prior to that point in time; the factor should not be used to justify 

disallowing bona fide debt status to all transactions before and after 2007.  In other words, what 

happened in 2009 or 2010 should not be used to retroactively negate VHC’s intent or actions in 

making a loan in 2002 or 2004. 

In addition, the Ron Entities’ records in evidence document that the Ron Entities  treated 

the transactions as loans.  For example, there is, in evidence, an internal listing of the Ron 

Entities’ debts as of 2005. R202, Ex. 1084-P, p.VHC_008738 The list was authenticated by Ron 

VDH’s attorney, Dave Stellpflug, and was not acknowledged by the court at all.  Similarly, the 

Ron Entities’ financial statements (which are audited) acknowledge the loans.  R205, ex. 1120-P, 

pp. VHC_047877-VHC_047899. 

III. The Tax Court failed to properly reduce income related to interest accruals 

The Tax Court’s ruling misapplied accrual accounting rules. To the extent that the ruling 

failed to contemplate the accrual accounting rules, that is a legal error subject to de novo review; 
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to the extent that the Tax Court misapplied the facts, this is a factual error subject to clear error 

review. Square D., 438 F.3d at 743; Coleman, 16 F.3d at 825-26. 

A. The Tax Court’s interest rulings misunderstand accrual accounting 

The Tax Court’s ruling on removing interest from income misunderstands accrual 

accounting.  The Tax Court recognized that, if there was no bona fide debt, interest accruals 

related to that debt were improper and should be removed from income.  RA0078-79.  Yet the 

Tax Court only allowed income to be reduced by the net of interest accrued less interest 

payments received.  Ibid.  But under I.R.C. § 451(b)(1)(C), an item is to be included in income 

when “all the events have occurred which fix the right to receive such income and the amount of 

such income can be determined with reasonable accuracy.”  See also Treas. Reg. § 1.446-1(c)(ii).

This principle is parallel to the Generally Accepted Accounting Principle (GAAP) of the accrual 

accounting of income.  In order to accrue income, income must be both realizable and earned. 

RESEARCH AND DEV. ARRANGEMENTS, Statements of Fin. Accounting Standards No. 605, § 10 

(Fin. Accounting Standards Bd. 2019).  If a debt is not a bona fide debt, interest income is 

neither realizable nor earned, and, thus, no interest income should be accrued as it relates to that 

debt.  If the advances to the Ron Entities were not bona fide indebtedness, no income should 

have ever been accrued, and all accruals in the years at issue should be withdrawn, not just the 

portion that was unpaid.

Accrual is separate and apart from receipt of cash.  A taxpayer accrues income and this 

increases taxable income.  A receipt of cash merely reduces the balance sheet item of accrued 

receivables.  And if the advances were not loans, then the payments reflected, if anything, a 

return of capital from an investment. 
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B. The Tax Court erred in not removing post-2007 interest that was accrued 

The Tax Court’s analysis of accrued interest is also deficient because the Tax Court only 

allowed a reduction in income on this issue for 2005 through 2007.  There is simply no basis for 

treating years before 2005 or after 2007 differently.  The record clearly reflects that VHC 

accrued interest income related to the Ron Entities before 2004 and after 2007.  Although most 

of the Ron Entities’ loans were moved to non-accrual status after 2007, which is reflected on 

VHC’s schedules, personal loans and certain corporate loans continued to accrue interest, and 

there is no dispute that this interest was reported in income.  Yet if the underlying debts are not 

bona fide, the accruals related to those debts were also improper and must be reversed.  The Tax 

Court did not address its decision not to so reduce income in 2004, and its only justification 

regarding post-2007 amounts is that, the court stated, interest was not accrued beyond that point. 

RA0078.  Although this latter point was true as to certain loans, VHC’s records make clear it 

was not true as a general proposition.  SA0101. 

The only difference between 2005 through 2007 and the periods before or after that are 

that 2005 through 2007 were used as examples on brief.  Even if VHC’s posttrial briefs had 

purported to forego argument regarding 2004 or the years after 2007, it is clear on the facts that 

the issue – accrual of interest income related to debts the court held were not actually debts – is 

functionally identical across all years, and it was clear error to treat them otherwise.
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CONCLUSION

For the reasons set forth above, this Court should reverse the decision below and remand 

the case for further proceedings. 

Respectfully submitted, 

/s/ Patrick S. Coffey     
HUSCH BLACKWELL, LLP 
Patrick S. Coffey 
Robert M. Romashko 
120 South Riverside Plaza 
Suite 2200 
Chicago, IL 60606 
(312) 655-1500 
(312) 655-1501 (Facsimile) 
Counsel for Petitioner-Appellant 

April 15, 2019 
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