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October 11, 2018 
The Honorable Joel H. Slomsky 
United States District Court 
Eastern District of Pennsylvania 
     Re: United States v. Wayde McKelvy 
      15-CR-398-3 
      Government’s Supplemental Jury Instruction 
Dear Judge Slomsky: 
 
 In light of defendant Wayde McKelvy’s testimony, the government requests that the 
Court provide the jury with the Third Circuit Model Jury Instruction on Willful Blindness as 
attached. 
 
 

Sincerely, 
 

WILLIAM M. McSWAIN 
United States Attorney 

 
 

           /s/                                 
Robert J. Livermore 

       Sarah M. Wolfe 
Assistant United States Attorneys 

 
cc: Walter Batty, Esq. 
 William Murray, Esq. 
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5.06 Willful Blindness  

 To find WAYDE MCKELVY guilty of wire fraud, securities fraud, or conspiracy to 

commit those offenses, you must find that the government proved beyond a reasonable doubt 

that WAYDE MCKELVY knew the alleged false statements were in fact false.  In this case, 

there is a question whether WAYDE MCKELVY knew that the statements were false.  When, as 

in this case, knowledge of a particular fact or circumstance is an essential part of the offense 

charged, the government may prove that WAYDE MCKELVY knew of that fact or circumstance 

if the evidence proves beyond a reasonable doubt that WAYDE MCKELVY deliberately closed 

his eyes to what would otherwise have been obvious to him. 

 No one can avoid responsibility for a crime by deliberately ignoring what is obvious.  

Thus, you may find that WAYDE MCKELVY knew the alleged false statements were false 

based on evidence which proves that: (1) WAYDE MCKELVY himself subjectively believed 

that there was a high probability that the statements were false and (2) WAYDE MCKELVY 

consciously took deliberate actions to avoid learning that the alleged false statements were in fact 

false. 

 You may not find that WAYDE MCKELVY that the alleged false statements were in fact 

false if you find that the defendant actually believed that the statements were in fact true.  Also, 

you may not find that WAYDE MCKELVY knew that the alleged false statements were false if 

you find only that WAYDE MCKELVY consciously disregarded a risk that the statements were 

false, or that WAYDE MCKELVY should have known that the statements were false, or that a 

reasonable person would have known of a high probability that the statements were false.  It is 

not enough that WAYDE MCKELVY may have been reckless or stupid or foolish, or may have 

acted out of inadvertence or accident.  You must find that WAYDE MCKELVY himself 
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actually, subjectively believed there was a high probability that the alleged false statements were 

in fact false, consciously took deliberate actions to avoid learning that the alleged false 

statements were false, and did not actually believe that the alleged false statements were true. 
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