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I. JURISDICTIONAL STATEMENT 

Plaintiffs-Appellants, Tissue Technology, LLC, Tissue Products Technology Corp., 

Oconto Falls Tissue, Inc. and Partners Concepts Development, Inc. (collectively referred 

to as “OFTI GROUP”) filed this action in the United States District Court for the Eastern 

District of Wisconsin on September 30, 2014. The District Court’s subject matter 

jurisdiction was premised on diversity of jurisdiction between the parties pursuant to 28 

U.S.C. §1332. 

On December 2, 2016, the District Court entered a Decision and Order granting 

defendant Tak Investments, LLC summary judgment and permitted the plaintiffs to 

amend pleadings. The plaintiffs so amended and the matter was tried before the District 

Court on September 18 and September 19, 2017. The Court rendered a decision thereafter 

and the District Court entered an Order for attorney’s fees to be paid from the appellants 

to the appellee and final judgment was entered thereon on April 18, 2018. The Notice of 

Appeal was also filed on April 18, 2018 and in a timely fashion. 

The Court of Appeals has jurisdiction of this case inasmuch as the appeal is from a 

Final Decision of the District Court as it required by 28 U.S.C. §1291. 

II. ISSUES PRESENTED FOR REVIEW 

1. Did the Trial Court err when it ruled that a limited liability company cannot be 

forced to transfer an interest in itself though it had agreed to do so? 

2. Did the Trial Court err when it determined the promissory notes in question were 

of no value and were therefore unenforceable? 
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3. Did the Trial Court err when it held that the plaintiffs-appellants were not in

possession of the Promissory Notes because the Notes were possessed by

creditors as collateral?

III. STATEMENT OF THE CASE

A. PROCEDURAL HISTORY

This appeal concerns plaintiffs-appellants’ efforts to compel defendant Tak 

Investments, LLC to honor terms of agreements made through four (4) promissory notes 

and a Final Business Terms Agreement that all relate to the sale of the Oconto Falls 

Tissue mill in Oconto Falls, Wisconsin which occurred in April 2007. The essence of the 

transactions involved agreements between the plaintiff companies controlled by Ronald 

Van Den Heuvel and the defendant company controlled by Sharad Tak. This lawsuit was 

filed on September 30, 2014 in the United States District Court for the Eastern District of 

Wisconsin. Initially, the plaintiffs sought the enforcement of the Final Business Terms 

Agreement seeking an order of the Court requiring the defendant to turn over an 

undiluted 27% ownership interest in the highest class of Tak Investments, LLC, as had 

been agreed between the parties. Following a motion for summary judgment, on 

December 2, 2016 the District Court granted defendant’s motion holding Tak 

Investments could not issue a membership interest in itself but permitted the plaintiffs to 

replead.  

The plaintiffs filed an amended complaint on April 3, 2017. Cross motions for 

summary judgment were denied and the matter was set for trial, which in fact occurred on 

September 18 and 19, 2017. Trial was to the Court.  
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The District Court rendered its Decision and Order on March 19, 2018 and, 

subsequent thereto, ordered the imposition of attorney’s fees pursuant to contract on 

April 17, 2018 and judgment was entered on April 18, 2018.  

The plaintiffs-appellants filed a Notice of Appeal on April 18, 2018. 

B. SUBSTANTIVE HISTORY 

The plaintiffs-appellants brought this action to enforce the Final Business Terms 

Agreement and the notes which they made with defendant-appellee Tak Investments, 

LLC and Sharad Tak surrounding the sale of the Oconto Falls tissue mill from the various 

plaintiff companies to companies owned by Sharad Tak. Sharak Tak and Ron Van Den 

Heuvel had been working on a sale agreement dating back to 2005 and the agreement 

was finally consummated at closing with the transfer of all assets of the mill on April 16, 

2007. Leading up to that time, there were several agreements which anticipated a level of 

funding so as to satisfy the debts of the plaintiffs-appellants to ensure that the defendant 

company would receive “clean title”. Upon closing, Sharad Tak and his entities provided 

the Van Den Heuvel companies with three (3) different avenues of income in order to 

facilitate the transaction and satisfy the obligations that were being undertaken. The 

parties entered into a Sales and Marketing Agreement which provided a small percentage 

of gross revenues to Tissue Technology, LLC. Four additional notes were executed at 

closing called the “Seller Notes” with the combined value of $30,589,000.00. Those 

notes were payable to Oconto Falls Tissue, Inc. and were subordinated to debt of 

Goldman Sachs. Those notes are subject to a pending lawsuit in Oconto Falls, Wisconsin 

Circuit Court. Also executed at the time of closing were the notes that are the subject of 

this lawsuit which the parties had termed the “Investment Notes”.  
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At the time of the closing, the parties also executed the Final Business Terms 

Agreement which provided that the investment notes could be satisfied in two ways. 

First, the Final Business Terms Agreement provided that after three years, if the 

appellants deemed the notes canceled, they would receive a 27% interest in Tak 

Investments, LLC. The second avenue was cancellation of the investment notes if Tak 

Investments, LLC and associated companies would enter into a construction contract with 

Spirit Construction, Inc., a Van Den Heuvel family company, in the amount of 

approximately $315,000,000.00. No such contract was ever consummated. 

The plaintiffs-appellants took all the necessary steps to attempt to enforce the Final 

Business Terms Agreement and seek the assignment of the 27% interest in the defendant 

company by making appropriate demand. Defendant-appellee denied that request which 

resulted in this lawsuit. The District Court refused to enforce that portion of the Final 

Business Terms Agreement and the plaintiffs-appellants made demand for payment under 

the promissory notes. Enforcement of those notes was denied, judgment entered, 

attorney’s fees ordered and this appeal ensued.  

I. STANDARD OF REVIEW 

The Standard of Review of an appeal of an Order granting summary judgment is de 

novo. Harris, NA v. Hershey, 711 F.3d 794, 798 (7th Cir. 2013): the Court must view all 

facts and draw all reasonable inferences in favor of the non-moving party. Outlaw v. 

Newkirk, 259 F.3d 833, 836 (7th Cir. 2001). The question before this Circuit Court are 

questions of law which are reviewed de novo.  
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Following trial, the District Court relied entirely on the contracts themselves in 

reaching the Decision and Order for Dismissal. The 7th Circuit’s review of contracts is de 

novo, Metavante Corp. v. Emigrant Savings Bank, 619 F.3d 748, 763 (7th Cir. 2010).  

V.  SUMMARY OF THE ARGUMENT 

A.  In order to consummate the sale of the Oconto Falls tissue mill, the defendant-
appellee agreed to transfer a 27% interest in Tak Investments, LLC to the 
plaintiffs-appellants upon cancellation of the subject notes. (R.25-2, 25-3 and 88, 
Ap.4-006). 

 
The plaintiffs-appellants cancelled the notes and demanded their 27% interest. The 

defendant-appellee argued impossibility of performance, contrary to its pledge in the 

contract. Under both Wisconsin law, where these transactions occurred, and Delaware 

law, where Tak Investments, LLC is domesticated, nothing prohibits a limited liability 

company from creating an interest in the company for the purpose of securing financing 

and is specifically authorized to sell, convey, mortgage, pledge and create security 

interests in its property. Here, the District Court found that the ownership interest could 

not be conveyed as an LLC does not own itself. Nothing in the laws of either the State of 

Wisconsin or the State of Delaware preclude the pledge of interest in the limited liability 

company and the Court’s interpretation violates the appellants’ freedom to contract. 

B.  The Trial Court determined the promissory notes in question were of no value and 
were therefore unenforceable. 

 
The Notes themselves had significant value and are enforceable because they were 

bargained for, supported by consideration by the terms of the interrelated notes and Final 

Business Terms Agreement, and had significant value to the parties herein. To render the 

documents unenforceable, when they are interrelated, belies the claim that the notes are 

of no value. Moreover, to render the documents as commercially untenable is contrary to 
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law of the State of Wisconsin which requires that the documents be read to be 

commercially reasonable. Finally, the interrelated documents must be considered valid 

since the Court ordered an award of attorney’s fees based on those same documents. How 

can they otherwise be unenforceable? 

C.  The Trial Court Rules the Plaintiffs-Appellants Were Not in Possession of the 
Promissory Notes at the Time of Trial. 

 
The plaintiffs-appellants actually held the notes but had transferred the notes for 

collateral purposes to be held by the creditors to preserve their collateral pending 

payment. The plaintiffs-appellants still maintained ownership and were the holders of the 

notes despite having permitted the creditors to physically maintain the notes until such 

time as payment was complete. The appellants position is consistent with Wisconsin law. 

VI. ARGUMENT 

A. The Trial Court Erred When It Determined Tak Investments LLC Could Not Be 
Forced to Transfer Any Interest In Itself Despite Having Contractually Agreed to 
Do Same. 

 
The parties to this lawsuit entered into several contracts in order to facilitate the sale 

of the Oconto Falls tissue mill from the appellant companies to several companies owned 

primarily by Sharad Tak, which included the defendant herein, Tak Investments, LLC. In 

order to facilitate that purchase, the parties entered into the Final Business Terms 

Agreement which included a series of prospective business dealings between Sharad Tak 

and his companies and Ron Van Den Heuvel and his companies. (R. 25-2, 25-3 and 88, 

Ap. 4 – 006-007) The agreement included the issuance of four (4) investment notes 

which are the subject of this lawsuit in the principal sum of $16,400,000.00 and which 

included a variety of terms including interest at the rate of 8% per annum. (R.25-2, 25-3 

and 88, Ap.4 – 001-004) The notes were to be deemed canceled provided that Tak 

(11 of 66)Case: 18-1835      Document: 21            Filed: 07/05/2018      Pages: 66



7 

Investments, LLC entered into an additional construction contract for the construction of 

new paper mills or mill expansion. (R.25-2, 25-3 and 88, Ap. 4 – 006-007) The contract 

included a Van Den Heuvel family company, Spirit Construction, which contract the 

parties contemplated to be in excess of $315,000,000.00. (R.25-2, 25-3 and 88, Ap. 4 – 

006-007) In the event the additional contracts were consummated and if additional

financing took place, the notes were to be deemed canceled. (R.25-2, 25-3 and 88, Ap. 4 

– 006-007) However, in the event the investment notes were to be canceled by the OFTI

Group, the OFTI Group was to receive 27% ownership in the highest class of investments 

in Tak Investments, LLC. (R.25-2, 25-3 and 88, Ap. 4 – 006-007) The OFTI Group had 

the opportunity to cancel those notes after the third anniversary of the contract at which 

time the 27% share was to be transferred to the OFTI Group. When the future financing 

did not take place, the appellants sought to cancel the notes and demanded the appellee 

perform under the terms of the contract. The appellee refused to recognize the 

cancellation. 

The Final Business Terms Agreement provided in relevant part: 

If such investment notes are deemed canceled by the OFTI Group after 
the third anniversary of the date of the investment notes, the OFTI Group 
shall receive an undiluted 27% interest of the highest class in 
investments. (R.25-2 and 25-3, Ap.4 - 006) 

As an initial matter of contract law, Wisconsin law provides that contracts are to be 

enforced as long as those contracts were entered into by and between competent and 

intelligent parties. Jezeski v. Jezeski, 316 Wis.2d 178 at 184, 763 N.W.2d 176 (Ct. App. 

2008). A Court can only refuse to enforce a contract where it has no doubt that it violates 

a statute, a rule of law or public policy. Id. at 185. The Courts are to protect each of the 

parties to a contract by ensuring the parties’ promises will be performed. Merten v.  
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Nathan, 108 Wis.2d 205 at 211, 321 N.W.2d 173 at 177 (S. Ct. 1982). In the current case, 

all of the conditions precedent were met and Tak Investments refused to honor its 

agreement. 

The freedom to contract permits parties to shape their own duties and obligations as 

long as the contracts are not contrary to public policy. State ex rel Journal Sentinel, Inc. 

v. Pleva, 155 Wis.2d 704 at 711, 456 N.W.2d 359 (S. Ct. 1990), citing Griffith v. Harris, 

17 Wis.2d 255 at 259, 116 N.W.2d 133 (S. Ct. 1962) and Continental Ins. Co. v. Daily 

Express, Inc., 68 Wis.2d 581 at 363, 229 N.W.2d 617 (S. Ct. 1975). The Trial Court’s 

decision invades that freedom to contract and fails to recite any public policy concern 

statute or other enactment prohibiting the parties’ agreement. The parties have a right to 

enter into the contract for transfer of the ownership interest and, absent prohibition, the 

appellants are entitled to enforcement as a matter of law.  

The appellee argued before the District Court that a limited liability company cannot 

issue membership interest, in itself and, therefore, Tak Investments LLC could not issue 

the membership interest to OFTI since performance was impossible. Neither the laws of 

Wisconsin nor the laws of Delaware so restrict limited liability companies. Neither the 

appellee nor the Trial Court cited any authority that prohibits a limited liability company 

from issuing shares in itself. Presumably, when Tak Investments, LLC entered into its 

agreements with the appellants, it did so with the knowledge and agreement of its 

members. In fact, whether it be in the State of Wisconsin or the State of Delaware, 

limited liability companies are permitted all of the same powers as corporations. There is  
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no doubt but that corporations can issue shares in itself as was acknowledged by the Trial 

Court. (R.1, Ap. 1 - 004) So why not a limited liability company? There is no law 

prohibiting this transfer. 

Wisconsin permits broad latitude to its limited liability company and the way they 

can operate: 

 183.0106  Nature of business. 

 (1)  A limited liability company may be organized under this chapter for 
any lawful purpose. A limited liability company engaging in a business 
that is subject to the provisions of another chapter may organize under 
this chapter only if not prohibited by, and subject to all limitations of, the 
other chapter. 

 
 (2)  Unless otherwise provided in an operating agreement, a limited 

liability company organized and existing under this chapter has the same 
powers as an individual to do all things necessary and convenient to carry 
out its business, including but not limited to all of the following: 

 
(a)  Sue and be sued, complain and defend in its name. 

 
(b)  Purchase, take, receive, lease or otherwise acquire and own, 

hold, improve, use and otherwise deal in or with real or 
personal property, or any legal or equitable interest in real or 
personal property, wherever situated. 

 
(c)  Sell, convey, mortgage pledge, create a security interest in, 

lease, exchange and otherwise dispose of all or any part of its 
property. 

 
(d)  Lend money, property and services to, and otherwise assist, its 

members or managers, if any. 
 

(e)  Purchase, take, receive, subscribe for other otherwise acquire 
and own, hold, vote, use, employ, sell, mortgage, lend, pledge 
or otherwise dispose of and deal in and with shares or other 
interests in, or obligations of, any other enterprise or entity. 

 
(f)  Make contracts and guarantees; incur liabilities; borrow 

money; issue its notes, bonds and other obligations; and secure 
any of its obligations by mortgage or pledge of all or any part 
of its property, franchises and income. 
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(g) Lend money, invest and reinvest its funds, and receive and hold
real or personal property as security for repayment.

(h) Conduct its business, locate offices and exercise the powers
granted by this chapter inside or outside this state.

(i) **************

(o) Make payments or donations, or do any other act not
prohibited by law, that furthers the business of the limited
liability company.

(p) **************

Delaware, the jurisdiction of incorporation of Tak Investments, is similar. 

§18-106  Nature of business permitted; powers.

(a) A limited liability company may carry on any lawful business, purpose or
activity, whether or not for profit, with the exception of the business of
banking as defined in §126 of Title 8.

(b) A limited liability company shall possess and may exercise all the powers
and privileges granted by this chapter or by any other law or by its limited
liability company agreement, together with any powers incidental thereto,
including such powers and privileges as are necessary or convenient to
the conduct, promotion or attainment of the business, purposes or
activities of the limited liability company.

(c) Notwithstanding any provision of this chapter to the contrary, without
limiting the general powers enumerated in subsection (b) of this section, a
limited liability company shall, subject to such standards and restrictions,
if any, as are set forth in its limited liability company agreement, have the
power and authority to make contracts of guaranty and suretyship and
enter into interest rate, basis, currency, hedge or other swap agreements
or cap, floor, put, call, option, exchange or collar agreements, derivative
agreements or other agreements similar to any of the foregoing.

(d) Unless otherwise provided in a limited liability company agreement, a
limited liability company has the power and authority to grant, hold or
exercise a power of attorney, including an irrevocable power of attorney.
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There is no question but that federal courts are imbued with the authority to order 

specific performance. See, Medcom Holding Company v. Baxter Travinol Lab, 984 F.3d 

223 (7th Cir. 1993); Roberts v. Sears Roebuck & Co., 617 F.3d 460 (7th Cir. 1980) cert. 

denied, 449 U.S. 975, 66 Led.2d 237, 101 S. Ct. 386 (1980). 

In executing its contract with the appellants, Tak Investments, LLC promised to turn 

over 27% of its company to the appellants if certain conditions were met. Those 

conditions were met. There is nothing in the law in either Wisconsin, Delaware or the 7th 

Circuit that prohibits the transaction. It is respectfully requested that this Court enforce 

the contract by reversing the Trial Court on this issue. 

B. The Trial Court erred when it determined the promissory notes in question were of 
no value and were therefore unenforceable. 
 

  The Trial Court determined that the notes were of no value and therefore 

unenforceable. The Court pointed to some indemnification provisions in the contract and 

when considered in conjunction with the Final Business Terms Agreement, the Court 

determined that the investment notes had no value to the appellants. (R.2, Ap. 2 – 012-

013) Yet, the interaction of the notes with the Final Business Terms Agreement clearly 

shows that the parties had reached agreement as to certain values of the investment notes 

which were to either yield continued business, an assignment of 27% of the interest in 

Tak Investments, LLC or the value of the notes themselves. The Trial Court’s 

interpretation of the contracts would mean the parties considered a value for their 

agreement, and how that value was to be parceled if they were to do business in the future 

or if business were to be terminated. It must be remembered that Mr. Tak’s companies 

hold all right, title and interest in the Oconto Falls tissue mill and Ronald Van Den 

Heuvel’s agreement to accept notes with the prospect of cancellation upon the 
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commencement of future business, and the other agreements he made, effectively 

bankrolled the transaction. Yet, Sharad Tak and his company try to avoid their 

obligations. Contracts require the duty of good faith be displayed by each party to a 

contract and requires that neither party will do something to injure or destroy the rights of 

another party to that contract. Metropolitan Ventures v. GEA Associates, 2006 Wis. 71, 

291 Wis.2d 393, 717 N.W.2d 758. Moreover, the conduct displayed by Mr. Tak’s 

company is perfectly in tune with the observations of Judge Richard Posner of this Court 

in Marketstreet Associates Limited Partnership v. Fry, 941 F.2d 588 at 595 (7th Cir. 

1991), citing, Harbor Insurance Company v. Continental Bank Corp., 922 F.2d 357 at 

363 (7th Cir. 1990): 

The formation or negotiation stage is precontractual, and here the duty is 
minimized. It is greater not only at the performance but also at the 
enforcement stage, which is also post contractual. A party who hokes up a 
phony defense to the  performance of his contractual duties and then, 
when that defense fails (at some expense to the other party) tries on 
another defense for size can properly said to be acting in bad faith.  

 
In looking at the possible results of the notes before this Court and the Final Business 

Terms Agreement, the outcomes are that Mr. Tak’s companies and Mr. Van Den 

Heuvel’s companies would continue to work together under a significant construction 

contract and all of the other contractual duties of Mr. Tak would be discharged in the 

event that took place. If it didn’t take place, and if it didn’t happen within three (3) years, 

Mr. Tak agreed that he would provide Mr. Van Den Heuvel’s companies with a 27% 

interest in Tak Investments, LLC. That did not take place. The next step is to seek 

enforcement of the notes themselves. The appellants have absolutely nothing to show for 

the promise to pay under the investments notes or the promise to perform under the Final 

Business Terms Agreement, all offered in consideration for transfer of the mill. 

(17 of 66)Case: 18-1835      Document: 21            Filed: 07/05/2018      Pages: 66



13 

If the Court agrees with the Trial Court that the 27% interest cannot be transferred, 

then it is respectfully requested that the Court look to the notes themselves which support 

the Final Business Terms Agreement and the words contained therein: “FOR VALUE 

RECEIVED”. The maker acknowledges it received sufficient consideration for those 

notes. They were executed on the same day and as part and parcel of the same transaction 

when the mill’s assets were transferred to ST Paper, LLC, owned by Tak Investments, 

LLC. In Hatten’s Estate, 233 Wis. 199 at 216, 288 N.W.2d 278 (1940) the Wisconsin 

Supreme Court held that any consideration is sufficient to support a simple contract. It is 

only when there is no consideration that it can be negated. The notes were created so as to 

ensure that all debts were cleared so the sale of the assets could proceed. The District 

Court’s determination would have both the Final Business Terms Agreement and those 

four (4) notes to be construed in a way that they are of no value and are not rational 

business instruments. The concept that they were executed so as to permit Mr. Van Den 

Heuvel to use them as collateral only, and to use them as collateral when, according to 

Mr. Tak, the instruments were worthless, renders the instruments irrational. The Final 

Business Terms Agreement and the four (4) notes must be construed, under the law, in a 

way that will make them rational business instruments so as to effectuate what happens to 

have been the intentions of the parties. Borchardt v. Wilk, 156 Wis.2d 420 at 427, 456 

N.W.2d 653 (Ct. App. 1990); Bruns v. Rennebohm Drug Stores, Inc., 151 Wis.2d 88, 442 

N.W.2d 591 (Ct. App. 1989). The appellee’s position was that the Final Business Terms 

Agreement and the investment notes are a nullity. However, Wisconsin law requires that 

the documents be given a rational construction: 
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 So far as reasonably practicable it (a contract) should be given a 
construction which will make it a rational business instrument and will 
effectuate what appears to have been the intentions of the parties. Bitker & 
Gerner Company v. Green Investment Company, 273 Wis.2d 116, 120, 76 
N.W.2d 549, at 552 (1956) (quoting Waldo Bros. Company v. Platt 
Contracting Company, 25 N.E.2d 770, 773 (Mass. 1940): 

 
Bruns v. Rennebohm Drug Stores, Inc., 151 Wis.2d 88 at 94, 442 N.W.2d 591 at 593 (Ct. 
App. 1989). 
 

Contrary to the Trial Court’s findings and decision, the documents which were 

deemed to be unenforceable must be given some rational meaning. Despite some of the 

awkward contractual language, court’s must avoid illogical or unreasonable 

interpretations of contracts. Estate of Ermenc v. American Family Mutual Insurance Co., 

221 Wis.2d 478 at 484, 585 N.W.2d 679 (Ct. App. 1998). See also, Borchardt v. Wilk, 

156 Wis.2d 420 at 427, 456 N.W.2d 653 at 657 (Ct. App. 1990). The absurd result of 

these agreements being worthless cannot be countenanced. The law requires that this 

Court so find and reverse this portion of the Trial Court’s Decision. 

C. The Trial Court Erred When It Held That the Appellant’s Were Not In Possession 
of the Promissory Notes Because the Notes Were Possessed by Creditors as 
Collateral. 

 
The Trial Court agreed with the appellee that the appellants did not have standing to 

enforce the notes because they did not have physical possession. In truth, the notes had 

been transferred to various creditors to be held as collateral. The testimony in that regard 

was not impeached. The notes were assigned as collateral to two banks and companies 

that are owned by Ron Van Den Heuvel’s brothers. (R.2, Ap. 2 – 015-016) There is no 

evidence of an outright assignment, only an assignment for the purpose of collateralizing 

obligations. The law supports this position.  
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Wis. Stats. §403.301 provides that there are three (3) classes of persons who are 

entitled to enforce an instrument, in this case, the four (4) notes: the holder of the 

instrument, a non-holder in possession of the instrument who has the rights of a holder, or 

a person not in possession of the instrument who is entitled to enforce the instrument 

under other sections of the Uniform Commercial Code. It is true that possession of the 

note can be indicia of ownership of the note, however, in this case, title to the notes was 

never transferred to any of the lienholders. The notes were held as collateral, as is 

permitted by Wis. Stats. §409.313. David Van Den Heuvel and Brad Hutjens testified to 

the same-as did Ron Van Den Heuvel. David Van Den Heuvel testified that he was 

holding two notes as collateral and Brad Hutjens, an employee of Nicolet Bank, testified 

that he was holding a note, essentially in escrow for the bank. Ron Van Den Heuvel 

testified the fourth note was at Associated Bank and was being held as collateral. All 

acknowledged Ron Van Den Heuvel’s companies, the appellants, still owned the notes. 

Wis. Stats. §409.313 reads as follows: 

 §409.313  When possession by or delivery to secured party perfects 
security interest without filing. 
(1) PERFECTION BY POSSESSION OR DELIVERY. Except as 

otherwise provided in sub. (2), a secured party may perfect a security 
interest in tangible negotiable documents, goods, instruments, money 
or tangible chattel paper by taking possession of the collateral. A 
secured party may perfect a security interest in certified securities by 
taking delivery of certified securities under §408.301. 

 
The statute specifically provides for perfection of a security interest and instruments 

by taking possession of the collateral. Dispositive of the issue is Wis. Stats. §402.203 

which provides that an endorsement is required if an instrument is to be transferred. The 

statute reads: 
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403.203  Transfer of instrument; rights acquired by transfer. 
(1) An instrument is transferred when it is delivered by a person other than
its issuer for the purpose of giving to the person receiving delivery the
right to enforce the instrument.
(2) Transfer of an instrument, whether or not the transfer is a negotiation,
vests in the transferee any right of the transferor to enforce the instrument,
including any right as a holder in due course, but the transferee may not
acquire rights of a holder in due course by a transfer, directly or indirectly,
from a holder in due course if the transferee engaged in fraud or illegality
affecting the instrument.
(3) Unless otherwise agreed, if an instrument is transferred for value and
the transferee does not become a holder because of lack of endorsement by
the transferor, the transferee has a specifically enforceable right to the
unqualified endorsement of the transferor, but negotiation of the
instrument does not occur until the endorsement is made.
(4) If a transferor purports to transfer less than the entire instrument,
negotiation of the instrument does not occur. The transferee obtains no
rights under this chapter and has only the rights of a partial assignee.

There can be no right to enforce a note absent an endorsement. Neither Nicolet Bank, 

Associated Bank, or David Van Den Heuvel’s companies could enforce those notes 

because they did not possess such an endorsement. 

There is a dearth of instruction on the issue now before the court in Wisconsin 

jurisprudence. However, this issue was discussed by Hon. Lynn Adelman in United Cent. 

Bank v. Maple Court LLC, 2013 US Dist. Lexis 121842, 2013 WL 4517243 (ED Wis.). 

The court had to first determine a standing issue in the mortgage foreclosure action which 

is identical to the claims of standing made by the defendant herein. The opinion, dealing 

with Illinois law as was called for in the applicable instruments and under the UCC 

provisions identical to those herein, stated:  

The first question is whether UCB had standing to bring this action. 
Defendants argue that it did not because UCB did not have the right to 
enforce the Note and foreclose on the Mortgage at the time it filed its 
complaint. I disagree. The Note is governed by Illinois law. (See Compl. Exh. 
1, §23(F) (“This Note shall be governed by the laws of the State of Illinois, 
provided that such laws are not otherwise preempted by federal laws and 
regulations.”). Under Illinois law, the person in possession of a promissory 
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note who is designated as the payee therein is the “holder” of the note and has 
the right to enforce payment on it. 810 Ill. Comp. Stat. 5/3-109(b). The holder 
can give someone else the right to enforce the note by transferring it. 810 Ill. 
Comp. Stat. 5/3-203(b). A transfer occurs when a note is delivered to a 
person with the intention of giving the recipient the right to enforce it. Id. 
5/3-203(a); see also 810 Ill. Comp. Stat. 5/3-301. 

United Cent. Bank v. Maple Court LLC at 9-10. Here, all of the persons with knowledge 

testified the notes were being held as collateral and, quite obviously, no rights to enforce 

were attendant to the possession of the notes. 

The same issue was also discussed in United States Bank Nat’l Ass’n v. Caroll, 

2013 US Dist. Lexis 974292013 WL 3669320 (N. Dist. Ill.), which dealt with the same 

UCC provision as Wis. Stats. §403.2036. The District Court had to address the 

circumstance where the plaintiff possessed an unendorsed note in a mortgage 

foreclosure action. The Court was asked to consider whether the plaintiff could proceed 

under the note as a holder even though the Note was not endorsed to the holder/plaintiff. 

Inter alia, the court held, in its analysis of the transaction, that the bearer is not entitled 

to all of the rights of the holder absent an endorsement or other proof of transaction 

giving the bearer those rights. Id. Possession of the Note itself was insufficient to prove 

the transaction thereby giving the party with the actual possession of the note the 

authority to sue without introducing evidence of the underlying transaction. 

Wis. Stats. §403.302 describes a holder in due course, who in this case would be 

appellant companies. Wis. Stats. §403.301 envisions a person who holds the instrument, 

as well as a non-holder, who is in possession of the instrument, having the right to 

enforce the instrument. When coupled with Wis. Stats. §409.313, it is clear that the 

security interest can be secured by possession of an instrument. The person or company 

holding that instrument would be a non-holder in possession of the instrument and may 
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have the right to enforce it, as would the true holder of the instrument, in this case, the 

appellants. The appellants continue to hold legal title which has never been transferred by 

endorsement or otherwise. It is clear that the appellants had every right to enforce these 

notes despite the fact that the notes were in the possession of others as collateral. There is 

no testimony to the contrary and under the laws of the State of Wisconsin, it is permitted. 

VII. CONCLUSION

The Trial Court erred in each of the three areas that it found as a basis to negate the 

agreements of the parties. There is no law whatsoever that would prohibit the parties 

from contracting to transfer of the 27% interest in Tak Investments LLC. Further,  the 

parties had agreed and there is sufficient consideration and the Final Business Terms 

Agreement and the four (4) notes must be read in conjunction which suggests 

consideration on many different levels. The Court rendered the agreements of the parties 

unenforceable in a manner that would make those contracts void of any business sense. 

Finally, the Trial Court erred when it required that the appellants be in actual physical  

possession of the notes when the law clearly states that it is not necessary in order to 

enforce the notes. It is respectfully requested that the Trial Court be reversed, and the 

case be remanded. 

Dated at Milwaukee, Wisconsin this 11th day of July, 2018. 

TERSCHAN, STEINLE, HODAN 
& GANZER, LTD. 
ATTORNEYS FOR PLAINTIFFS-APPELLANTS, 

BY:   /S/ MICHAEL J. GANZER 
MICHAEL J. GANZER 
STATE BAR NO. 1005631 
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P. O. ADDRESS: 
309 NORTH WATER STREET 
SUITE 215 
MILWAUKEE, WI 53202 
414-258-1010
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STATE BAR NO. 1005631 
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APPENDIX 

STATEMENT OF COUNSEL 

I, Michael J. Ganzer, counsel for Appellants, Tissue Technology, LLC, Tissue 

Products Technology Corp., Oconto Falls Tissue, Inc. and Partners Concepts 

Development, Inc., and a member of the bar of this Court, certify that all of the materials 

required by the Seventh Circuit Rule 30(a) and (b) are included in Appellants’ Appendix. 

Dated this 11TH day of July, 2018. 

   /s/ Michael J. Ganzer 
Michael J. Ganzer 
State Bar No. 1005631 
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