IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF WISCONSIN
GREEN BAY DIVISION

TISSUE TECHNOLOGY, LLC, PARTNERS
CONCEPTS DEVELOPMENT, INC.,
OCONTO FALLS TISSUE, INC. and
TISSUE PRODUCTS TECHNOLOGY CORP,,
Plaintiffs,
V. Case No. 14CV1203

TAK INVESTMENTS, LLC, and
SHARAD TAK,

Defendants.

PLAINTIFFS’ BRIEF IN RESPONSE TO TAK INVESTMENTS, LLC’S
MOTION FOR SUMMARY JUDGMENT

Tak Investments, LLC has moved for summary judgment citing two arguments, both of
which are without merit. First, Tak Investments cites the statute of limitations, while itself noting
the cause of actions before the Court accrued on April 16, 2010 though clearly this suit was filed
well before Wisconsin’s 6-year statute of limitations for contracts had expired. The second claim
is that there was a lack of consideration. However, the law in the State of Wisconsin provides
that virtually any consideration is sufficient to support a contract. In any event, this submission
will show that there was indeed sufficient consideration for the issuance of the Promissory Notes
in question.

Finally, the plaintiffs hereby renew their motion for summary judgment previously filed
and decided upon the Promissory Notes themselves and asks that the Court uphold the promises
made by Tak Investments, LLC and order judgment against Tak Investments, LLC in the amount

of $37,028,423.00 through September 1, 2017.
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ARGUMENT

l. The Summons And Complaint Were Filed Well Within The Statute Of
Limitations.

Tak Investments, LLC struggles to find a way to avoid its responsibilities pursuant to the
terms of the Promissory Notes and the Final Business Terms Agreement. This lawsuit was filed
on September 30, 2014. (ECF 1) An Amended Complaint was filed April 3, 2017. (ECF 49) In
both cases, the Promissory Notes now at issue, along with the Final Business Terms Agreement,
were appended to the Complaint. The original iteration of the Complaint claimed the Final
Business Terms Agreement provided the plaintiffs herein with an ownership interest of 27% of
Tak Investments, LLC. The claim was for, in essence, security for the four Promissory Notes
issued by Tak Investments LLC. In that regard, the plaintiffs sought cancellation of the Notes
pursuant to the terms of the Final Business Terms Agreement--which request for cancellation
was rejected outright by defendant Tak Investments, LLC and defendant Sharad Tak. See,
Affidavit of Michael J. Ganzer, Transcript of Deposition Testimony of Sharad Tak at pgs. 124-
126 and Exhibits 34-35.

Tak Investments, LLC submits to the Court that the accrual date on the Notes is April 16,
2010. See, Tak Investments Memorandum in Support of Motion for Summary Judgment at pg. 5
(ECF 61). The State of Wisconsin has a 6-year statute of limitations for breach of contract. Wis.
Stats. §893.43. Since the last payment due under each of the Promissory Notes was to be made in
2010, and since demand was made and rejected in 2014, this lawsuit was timely filed on
September 30, 2014, clearly commenced within the 6-year statute of limitations. There is no

dispute that the Promissory Notes came due in 2010, the defendant states as much in its own
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brief. See, Tak Investments Memorandum in Support of Motion for Summary Judgment at pg. 5
(ECF 61). The statute of limitations does not accrue until there is a material breach. CLL Assoc.
Ltd. Partnership v. Arrowhead PAC. Corp., 174 Wis.2d 604, 497 N.W.2d 115 (1993).

Defendant Tak Investments LLC also claims, somehow, the relation back doctrine
precludes enforcement under the statute of limitations. This issue has already been litigated.
FRCP 15 governs when an amended pleading relates back to the date of a timely filed original
pleading and provides an amendment may relate back to that date. In this case, the original
pleading was filed on September 30, 2014. The Complaint alleges a breach of contract based
upon four Promissory Notes that were attached to the Complaint. See, Complaint (ECF 1). The
Complaint also discussed the intrarelationship between the Final Business Terms Agreement and
the Notes in question. The same four Notes and the Final Business Terms Agreement are the
subject of the Amended Complaint. See, Amended Complaint (ECF 49). Those same four
Promissory Notes were set forth in their entirety as exhibits to each of the Complaints. The
difference between the two Complaints is that in the original Complaint, the plaintiffs’ demanded
the 27% interest in Tak Investments, LLC as was provided for in the incorporated Final Business
Terms Agreement. In the Amended Complaint a money judgment is sought. That initial round of
summary judgment motions produced the Court’s Decision and Order dated December 12, 2016
(ECF 40) by which the Court determined that Defendant Tak Investments, LLC could not issue
an ownership position in itself. Tak Investments, LLC again tries to seek relief from the
Promissory Notes as a result. The defendant takes that position because the plaintiffs’ deemed

the notes “canceled” yet, Sharad Tak and Tak Investments, LLC took the contrary position that
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the Notes could not be canceled and therefore have taken a position in this lawsuit absolutely
contrary to its previously stated position. See, Affidavit of Michael J. Ganzer, Transcript of
Deposition Testimony of Sharad Tak at pgs. 124-126 and Exhibits 34-35.

It is clear with the defendant’s admission of the April 16, 2010 accrual date of the Notes,
and in conjunction with the 6-year statute of limitations, this lawsuit was commenced in a timely
fashion. The truth is only the requested relief was changed between the original Complaint and
the Amended Complaint. All of the matters before the Court emanate from the issuance of the
Promissory Notes and the other obligations described in the Final Business Terms Agreement.
The defendant’s suggestion to the contrary should be ignored and the motion for summary
judgment based on the statute of limitations should be denied.

1. Sufficient Consideration Exists for the Issuance of the Notes.

It is well documented that the Notes in question were executed contemporaneous with the
closing of the sale of the Oconto Falls tissue mill to ST Paper LLC owned by Tak Investments,
LLC. Goldman Saks had put together an investor group for the purpose of funding Tak
Investments, LLC in the purchase of the tissue mill. See, Affidavit of Michael J. Ganzer,
Transcript of Deposition Testimony of Ronald Van De Heuvel at pgs. 60-71. However,
approximately two weeks before closing, one of the members of the Goldman Sachs consortium
had pulled out and Goldman Sachs had reduced its level of borrowing substantially. See,
Affidavit of Michael J. Ganzer, Transcript of Deposition Testimony of Ronald Van De Heuvel at
pgs. 60-71. It must be noted that Sharad Tak had been working in the same offices as Ron Van
Den Heuvel and his companies listed as plaintiffs herein, for more than one year before the
consummation of this transaction. See, Affidavit of Michael J. Ganzer, Transcript of Deposition

Testimony of Ronald Van De Heuvel at pg. 16. The parties had anticipated future work together
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and Mr. Van Den Heuvel was trying to get out of the actual production of tissue and paper
products and more into the construction aspect of tissue mills. See, Affidavit of Michael J.
Ganzer, Transcript of Deposition Testimony of Ronald Van De Heuvel at pgs. 24-25. With the
deal heading to a quick crash, or closing, Mr. Van Den Heuvel and Mr. Tak were forced to try to
find a way to meet the lending gap before consummation of the transaction. See, Affidavit of
Michael J. Ganzer, Transcript of Deposition Testimony of Ronald Van De Heuvel at pgs. 24-26,
32-33, 35-45 and 60-71. As a result, and in anticipation of the various methods by which the
parties would conduct future business, Ron Van Den Heuvel decided to try to ensure that the
difference between the parties was made up by satisfaction of certain liens and debts so as to
ensure his company could pass “clean title” to the mill to Tissue Technology LLC. See, Affidavit
of Michael J. Ganzer, Transcript of Deposition Testimony of Ronald Van De Heuvel at pgs. 24-
26, 32-33, 35-45 and 60-71. The Final Business Terms Agreement and the Notes that are the
subject of this lawsuit were the result.

The Promissory Notes were executed in order to make up that difference and to reflect
the additional debt that Ron VVan Den Heuvel and his companies would incur in exchange for the
Final Business Terms Agreement. See, Affidavit of Michael J. Ganzer, Transcript of Deposition
Testimony of Ronald Van De Heuvel at pgs. 24-26, 32-33, 35-45 and 60-71. He also agreed to a
course of dealings wherein one of his family’s companies, Spirit Construction, anticipated a
$315 million deal with the Tak entities for the future construction of paper and tissue processing
plants. See, Affidavit of Michael J. Ganzer, Transcript of Deposition Testimony of Ronald Van
De Heuvel at pgs. 24-26, 32-32, 35-45 and 60-71. In the event that was to go forward, the
Promissory Notes were to be cancelled because of the significant profit to be generated by the

work of Spirit Construction. See, Affidavit of Michael J. Ganzer, Transcript of Deposition
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Testimony of Ronald Van De Heuvel at pgs. 24-26, 32-33, 35-45 and 60-71. As has been stated
previously in this case, Mr. Van Den Heuvel also thought he was receiving security for those
debts in that in the event of breach he would receive the membership interest in Tak Investments,
LLC. See, Affidavit of Michael J. Ganzer, Transcript of Deposition Testimony of Ronald Van De
Heuvel at pgs. 24-26, 32-33, 35-45 and 60-71.

It is clear from the foregoing that there was more than enough consideration for the
issuance of the Promissory Notes and the related Final Business Terms Agreement. The Court
need not assess the nature and extent of the consideration, only that the consideration was given.
In re: Hatten’s Estate, 233 Wis. 199 at 216, 288 N.W.2d 278 (1940). In Hatten’s Estate, the
Court held that any valued consideration is sufficient to support a simple contract. It is only
when there is no consideration whatsoever that a contract can be negated. Citing various cases as
precedent the Court in, Hatten'’s Estate stated as follows:

Legal consideration may be of slight value, or it may be a trifling benefit, loss or

act, or it may be of value only to the promising party. It may be of indeterminate

value, such as property the value of which is incapable of reduction to any fixed

sum and is altogether a matter of opinion, the good will of a business, personal

services, or an act which affords the promising party pleasure or gratification,

pleases his fancy, or otherwise merits, in his judgment, his appreciation.

It is also said in that same section:

The law concerns itself only with the existence of legal consideration for a

contract. Mere inadequacy of the consideration is not within this concern. The

adequacy in fact, as distinguished from value in law, is for the parties to judge for
themselves. There is no rule by which the courts can be guided if once they
undertake the determination of such adequacy. However, nothing is consideration

that is not regarded as such by both parties.

See also Estate of Miller, 173 Wis. 322, 327, 181 N.W. 238, where it was said:

Whether or not a consideration is adequate is a matter exclusively for the decision
of the parties. 1 Williston, Contracts, §140.
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and also Rust v. Fitzhugh, 132 Wis. 549, 557, 112 N.W. 508, where it was said:

Generally speaking, a valuable consideration however small is sufficient to
support any contract; that inadequacy of consideration alone is not a fatal defect.

Id at 215.

The Final Business Terms Agreement clearly sets forth that the Notes themselves would
be cancelled upon entry into a construction contract with Spirit for at least $315 million which is
more than adequate consideration for these Notes. In fact, Sharad Tak’s own understanding of
the Notes and Final Business Terms Agreement should be entirely discounted as a result of the
incredible testimony he offered at his recent deposition. As will be set forth below, Mr. Tak’s
testimony ably demonstrates that not only that the lack of consideration of argument is fantasy,
but also, the Court should grant summary judgment, as previously requested, to the plaintiffs.
(ECF 26 and 27).

The law in Wisconsin is clear, a contract should be construed in such a way as will make
it a rational business instrument that will effectuate what appears to have been the intentions of
the parties. Borchardt v. Wilk, 156 Wis.2d 420 at 427, 456 N.W.2d 653 (Ct. App. 1990). Bruns v.
Rennebohm Drug Stores, Inc., 151 Wis.2d 88, 442 N.W.2d 591 (Ct. App. 1989). The Wisconsin
Court of Appeals stated as follows:

The construction of a contract poses only a question of law, so that this court may

construe a contract independent of the trial court’s construction. Zweck v. D P

Way Corp., 70 Wis.2d 426, 435-36, 234 N.W.2d 921, 926 (1975). So far as

reasonably practicable it [a contract] should be given a construction which will

make it a rational business instrument and will effectuate what appears to have

been the intention of the parties. Bitker & Gerner Co. v. Green Investment Co.,

273 Wis. 116, 120 76 N.W.2d 5490, 552 (1956) (quoting Waldo Bros. Co. v. Platt

Contracting Co., 25 N.E.2d 770, 773 (Mass. 1940) (brackets added it Bitker)

Bruns v. Rennebohm Drug Stores, Inc., 151 Wis. 2d 88, 94, 442 N.W.2d 591, 593 (Ct.
App. 1989).
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Sharak Tak believed the four Promissory Notes and Final Business Terms Agreement, read
together, made no sense—despite his signatures having appeared thereon. . Of course, this is
precisely the “hoked up defense” anticipated by the plaintiffs. Mr. Tak incredulously believed
the Notes benefit him as something he could borrow against and that the Final Business Terms
Agreement made no sense. See, Affidavit of Michael J. Ganzer, Transcript of Deposition
Testimony of Sharad Tak at pgs. 74-77 and 80-97. Mr. Tak’s testimony is nothing more than
obfuscation and lies so as to avoid the consequence of signing and satisfying the Promissory
Notes. As an example of the absurdity, Mr. Tak stated as follows regarding the Promissory Notes
and the Final Business Terms Agreement’:

Q So is it your testimony, then, that there was no intention to ever pay these
promissory notes?

A There was intentions to pay it if money was borrowed against it, if money was
advanced against these promissory notes.

Q So who was going to borrow the money?

A Tak Investments, LLC, who executed the notes.

Q So if you were going to borrow money, you're using this as a vehicle to assist
you in obtaining financing to borrow money?

A later date. Yes.

Q How would a financial services company lend you money and use this in some
way to assist that, when it shows that Tak Investments owes Tissue Technology
money? Tell me how that would work.

A With the banks and finance companies, we execute the note to put in place a
line of credit kind of arrangement, so if need arise, you would borrow money
against it, and you pay it back.

Q Well, that's how it works. But how would this assist you when it shows that you
actually owe money to somebody else?

A It shows that it has executed note, that Tissue Technology Partners concept and
those companies will provide the money;, if there is a requirement for it, at a later
date.

Q Where does it say that in either Exhibit 13 or Exhibit 16?

A That was the understanding. That's why it was a blank note with no
consideration at the time.

Q Well, it was signed the same day as the transaction documents we have just
referred to, correct; April 16th of 2017 -- 2007?

A | have confirmed that already.

! Note: the court reporter reflected the term “OFTI GROUP” incorrectly as “OFDI GROUP” throughout.
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Q Okay. So it's signed part and parcel of the agreement. And your testimony is
there was never an indication this was to be repaid. And it is your testimony that it
was to be used somehow favorably for Tak Investments, LLC should they try to
borrow money at some point; is that correct?

A That's exactly correct. And that's why final business terms says -- certain
sections, it says that all the Van Den Heuvel companies will pay back to
themselves within three years' times.

k,kkkhkkkkikkkkihkkkihkkkihkkikkik

Q And is that what you understood to be the reason for the final business terms
agreement; to ensure that there would be future business between you and Mr.
Van Den Heuvel and his companies?

A My understanding that we may get involved into building more projects at a
future date, which would be constructed by his brother's company.

Q That's Spirit Construction?

A That's right. And he asked me to sign those so that he can provide more
business to his brother's company later on.

Q And it talks in there about the fact that there was a contemplated construction
contract for about 310 million dollars; is that right?

A That's correct.

Q And that was never consummated?

A That's correct.

*khkkkhkhkkkhkkhkkkhkhkkhkkikkhkikkiikkiik

Q So your testimony is that even though you signed those documents and agreed
to be obligated, it is your testimony that there were no obligations that would
attend the execution of those documents, correct?

A As | have previously stated, that my understanding was that if Investments were
to proceed on any of the new projects, then it will borrow money against these
notes. And most probably OFDI will pay those out, because Investments were --
were given a large contract to Mr. Van Den Heuvel's brother's company, or
otherwise Investments were paid back.

kkkhkhkhkhhhhkhkkkkhkhkhkirhhkhkhkkhkhhiiiiix

agreement.

Understand that one?

A 1 understand the sentence as it reads. But when you read the first sentence, they
were supposed to pay it back. So this situation will never arise. | thought that this
is a -- kind of impossibility situation. If you -- if someone has paid the notes off in
three years' time, then there's nothing to consider.

Q Right. Makes no sense, correct?

A No sense.

Q Yeah.
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A It does not make sense.

Q It is foolishness?

A ltis -- it is -- this agreement is pretty badly written.

Q But as we say, that's your interpretation that would render it foolish, correct?

MR. SMIES: Obiject to form.

A | have stated my position. This sentence is — is inoperative, because if notes are
paid off, then this will never come into effect.

k,hkkkhkhkkkhkhkkkhkhkkkhkhkkhkhkkhkikkhkkikkhihkkikiikk

Q Paragraph H, the final business terms agreement, refers to the fact that the notes
were to be completely irrelevant and cancelled if you entered into the 315 million
dollar contract with Spirit Construction, right?

A That's what it reads.

Q And so it seems to me that that would be an encouragement of you to go ahead
and contract with Spirit.

MR. SMIES: Obiject to form.
Q Is that right?
MR. SMIES: Obiject to form.

A That's the way to interpret it.

Q So in other words, encouragement to you to contract with Spirit was obviously
a cancellation of the notes, right?

A | have stated previously my understanding was that if we go through second
phase, or this phase where Investments provide the -- EPC contract with Spirit,
and in getting the financing, if Investment needs some money, then Van Den
Heuvel and his companies will provide Investments some money against those
notes. And if nothing happens, then notes have no effect.

See, Affidavit of Michael J. Ganzer, Transcript of Deposition Testimony of Sharad Tak at pgs.
74-77 and 80-97.

Sharad Tak’s testimony is absurd but sheds great light on the defendant’s cavalier attitude
towards its obligations and, frankly, toward this Court. Ron Van Den Heuvel’s view of the

documents in question makes good commercial sense.
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The plaintiffs’ view of the evidence must be adopted since it is the only construction of
the Notes and Final Business Terms Agreement by which they can become a “rational business
instrument”. Though the documents may not be perfectly drafted, it is clear that they are
interrelated and that the Notes are now due. Tak Investments, LLC and Sharad Tak must be held
to their obligations.

M. Summary Judgment Should be Granted in Favor of the Plaintiffs.

The plaintiffs had previously moved for summary judgment, upon these Notes, and which
summary judgment was denied. (ECF 26 and 40) Based on all of the foregoing, it is clear that
summary judgment should be granted to the plaintiffs upon the Notes and said request is hereby
renewed. FRCP 56 provides that summary judgment should be granted when there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter of law. The
plaintiffs have previously moved this Court to enter judgment against Tak Investments, LLC
based precisely on the existence of the Notes and the Final Business Terms Agreement. Since
Tak Investments, LLC by its managing member, Sharad Tak, takes an outrageous position as to
the meaning of the Notes herein, it is time to revisit that issue and enter judgment accordingly.
The Court has authority to revisit this issue as long as the defendants have the opportunity to
respond and issues have been thoroughly submitted. Osler Inst., Inc. v. Forde, 333 F.3d 832 (7™
Cir. 2003). In making this request, the plaintiffs offer the previous filings and the Declaration of
Edward Kolasinski in which he opines that the principal and interest due under the Promissory
Notes as of September 1, 2017 is $37,028,423.00. See, Declaration of Edward Kolasinski. In
addition, the plaintiffs seek an award of actual attorney’s fees inasmuch as the Promissory Notes

provide: “Maker shall be obligated to pay to payee any costs incurred by payee in the collection
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of sums due hereunder by maker including attorney’s fees.” Upon an appropriate award of
principal and interest under the terms of the four Promissory Notes, the plaintiffs ask that the
judgment be supplemented with a proper application for attorney’s fees and costs.
CONCLUSION
The defendant’s motion for summary judgment must be denied. Defendant Tak
Investments, LLC fails trying to assert that defenses exist to the obligations undertaken
by Tissue Technologies, LLC. In addition, the Court should revisit the plaintiffs” motion
for summary judgment and enter judgment in favor of the plaintiffs in accord with the
principal and interest due under the Notes along with an award of attorney’s fees and
costs. It is further requested that these matters continue as it relates to Sharad Tak
individually until disposed of by way of trial and other proceedings.
Dated this 11" day of August, 2017.
TERSCHAN, STEINLE, HODAN
& GANZER, LTD.
ATTORNEYS FOR PLAINTIFFS,
By: _/s/ MICHAEL J. GANZER

MICHAEL J. GANZER
STATE BAR NoO. 1005631

P.O. ADDRESS:

309 NORTH WATER STREET
SUITE 215

MILWAUKEE, W1 53202
414-258-1010
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF WISCONSIN
GREEN BAY DIVISION

TISSUE TECHNOLOGY, LLC, PARTNERS
CONCEPTS DEVELOPMENT, INC.,
OCONTO FALLS TISSUE, INC. and
TISSUE PRODUCTS TECHNOLOGY CORP.,
Plaintiffs,
V. Case No. 14CV1203

TAK INVESTMENTS, LLC, and
SHARAD TAK,

Defendants.

AFFIDAVIT OF MICHAEL J. GANZER

STATE OF WISCONSIN )
MILWAUKEE COUNTY gss

Michael J. Ganzer, being first duly sworn on oath, deposes and states as follows:

1. I am one of the attorneys for the plaintiffs herein, Tissue Technology, LLC,
Partners Concepts Development, Inc., Oconto Falls Tissue, Inc. and Tissue Products Technology
Corp., and make this Affidavit in support of Plaintiffs’ Brief in Response to Tak Investment,
LLC’s Motion for Summary Judgment in reference to the above-captioned matter.

2 Attached hereto and incorporated herein by reference and marked as Exhibit A is

the cover page and pages 74-77, 80-97 and 124-126 of the Deposition Transcript of Sharad Tak,

including Exhibits 34 and 35 thereto, taken on July 18, 2017.
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3. Attached hereto incorporated herein by reference and marked as Exhibit B is the

cover page and pages 16, 24-26, 32-33, 35-45 and 60-71, including Exhibit 1 thereto, of the
Deposition Transcript of Ronald Van Den Heuvel taken on August 2, 2017.

Dated this 11™ day of August, 2017.

By:

Klichael 1.G
State Bar

Subscribed and sworn to before me
This 11" day of August, 2017.

/ KLU

"
\‘\ E
1 MU 'P

Glafy Pblic, State of Wl%(.&&l* TARy -4.
My ¢omnjission expires: 2/E)/ S x
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Tissue Technology, LLC, et al. vs. Tak Investments, LLC, &
Sharad Tak

14-CV-1203

Transcript of the Testimony of:

Sharad Tak

July 18, 2017

G

GRAMANN

R E P O RT I N G 800.899.7222 « www.GramannReporting.com

MILWAUKEE 414.272.7878 « FAX: 414.272.1806 » 740 North Plankinton Ave, Suite 400, Milwaukee, W1 53203
Innovation - Expertise « Integrity MADISON 608.268.0435 « FAX: 608.268.0437 » 14 West Mifflin Street, Suite 311, Madison, WI 53703
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7/18/2017 - _Sharad'Tak - Page 74

BY MR. GANZER:

Q That was also dated April 16, 2007; is that right?
A That's right.

Q That is a credit agreement --

A Yes.

Q -- that was executed -- it's not in full form here.

My client just gave it to me. We will get that full form at a
later date.

But I just want you to recognize that, in fact, there was
a credit agreement signed that day that went along with the
subordination agreement.

Is that your understanding?

A Yes.

Q All right. Let's go back to Exhibit 13. Those would
be the notes; the investment notes. And is that your signature

on the bottom there?

A Yes.

Q And that would be on all four notes; true?

A I see that it's on all the notes.

Q We're also going to mark a copy of the final business

terms agreement. That's Exhibit 16.
(Exhibit Number 16 was marked for
identification.)
BY MR. GANZER:

0 That, too, was executed about the same time, right?
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7/18/2017 Sharad Tak Page 75

A Correct.

Q All right. So let's -- what I want to do is compare
exhibits here: Exhibit 16, the final business terms agreement,
and Exhibit 13, which is -- are the promissory notes.

At the time that you executed these promissory notes as
Exhibit 13, did you intend to pay those notes?

A If we were going to borrow money against these notes
later on -- we, means Tak Investment, LLC -- then Tak
Investment, LLC would have paid it back if Tak Investment, LLC
had borrowed money.

These were placed in place so that if Tak Investment, LLC
were to go for another transaction, or addition of paper mills,
then Mr. Van Den Heuvel promised that he will provide the
funding.

Q And so --

A If required.

Q So is it your testimony, then, that there was no
intention to ever pay these promissory notes?

a There was intentions to pay it if money was borrowed

against it, if money was advanced against these promissory

notes.
Q So who was going to borrow the money?
A Tak Investments, LLC, who executed the notes.
Q So if you were going to borrow money, you're using

this as a vehicle to assist you in obtaining financing to
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borrow money?

A A later date. Yes.

Q How would a financial services company lend you money
and use this in some way to assist that, when it shows that Tak
Investments owes Tissue Technology money? Tell me how that
would work.

A With the banks and finance companies, we execute the
note to put in place a line of credit kind of arrangement, so
if need arise, you would borrow money against it, and you pay
it back.

0 Well, that's how it works. But how would this assist
you when it shows that you actually owe money to somebody else?

A It shows that it has executed note, that
Tissue Technology Partners concept and those companies will
provide the money, if there is a requirement for it, at a later
date.

0 Where does it say that in either Exhibit 13 or
Exhibit 16?

A That was the understanding. That's why it was a
blank note with no consideration at the time.

Q Well, it was signed the same day as the transaction

documents we have just referred to, correct; April 16th of

2017 -- 20077
A I have confirmed that already.
0 Okay. So it's signed part and parcel of the
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agreement. And your testimony is there was never an indication
this was to be repaid. And it is your testimony that it was to
be used somehow favorably for Tak Investments, LLC should they
try to borrow money at some point; is that correct?

A That's exactly correct. And that's why final
business terms says -- certain sections, it says that all the
Van Den Heuvel companies will pay back to themselves within
three years' times.

Q We'll get back to that in a little bit.

Let's go to Exhibit 16 then. That's the final business
terms agreement. And you signed this individually, correct?

A I signed it two ways. One is, I signed it for
Tak Investment, LLC for the portion that is relevant and
obligation of Tak Investment, LLC. And the paragraphs which
are not relevant to Tak investment, LLC, those I signed
personally.

o] Tell me where in the document Exhibit 16 it shows
which portions of the agreement are applied to you and which
are applied only to Tak Investments, LLC.

A If you read the paragraphs, then the paragraphs which
talks about certain company, then it applies that I signed on
behalf of that company. And when the paragraph doesn't read
any particular company, then that was signed by me personally.

Q And what in this document does it show that you are

personally obligated for?
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Q Well, if you want me to set it all forth, you have
entered into this record the closing statement as Exhibit 11.
Exhibit Number 12 is the subordinated promissory notes.

Exhibit 13 is the investment notes, --

A Let's go one-by-one. Okay? I don't --

Q Let me finish my question.

A Okay.

Q -- and Number 16 is the final business terms

agreement, all bearing the same date April 16, 2007, correct?

A That's correct.
Q Were they signed at the same time?
A I don't recall. Some were signed with the escrow

agent present and attorneys present, and some were signed
without the attorneys present.

Q And is it your testimony here that you did not have
the advice of an attorney throughout the time that you
consummated this transaction up to April 16, 2007?

A I did not say that. The transaction with ST Paper
and OFDI, I had advice of counsel, and advice of financial
people, and other people.

Q Okay.

A For final business terms and investment notes, I did
not have any advice of counsel.

Q So you're telling me that you had advice of counsel

for everything except Exhibits 13 and 167
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A I did not say that. I don't know how many other
papers we signed, but I'm saying -- and listen to me
carefully -- that final business terms, which is Exhibit 16,

and the investment notes, which are Exhibit 13, I did not have
advice of counsel.

0 Why did you sign them then?

A I signed it because Mr. Van Den Heuvel asked me that
he would like me to sign these final business terms so that we
can have some other projects later on.

Q And is that what you understood to be the reason for
the final business terms agreement; to ensure that there would
be future business between you and Mr. Van Den Heuvel and his
companies?

A My understanding that we may get involved into
building more projects at a future date, which would be
constructed by his brother's company.

Q That's Spirit Constructioﬁ?

A That's right. And he asked me to sign those so that
he can provide more business to his brother's company later on.

0 And it talks in there about the fact that there was a
contemplated construction contract for about 310 million

dollars; is that right?

A That's correct.
0 And that was never consummated?
A That's correct.
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Q Was the concept at that point to build another mill
in the State of Virginia?

A We had talked about several different projects. 1In
State of Pennsylvania, State of Utah, maybe thinking of State
of Virginia, maybe thinking of State of Wisconsin. But I and
Mr. Van Den Heuvel had talked about several projects.

Q When was the first time you saw the final business

terms agreement, Exhibit 167

A I don't recall.

Q Was it in advance of the execution on April 1lé6th?

A Yes.

0 Was it shortly before? Was it a couple weeks before?

Do you know?

A I think it was, you know, a few weeks before. Maybe
a month. Maybe more than a month.

Q And the final business terms agreement refers to some
of the other documents, the other agreements, that you have

here; is that a fair statement?

A It refers to some agreements.

Q Let's go through that document then.

A Okay.

Q If you look at -- first of all, in the definition

sections, it says controlled entity shall mean any entity or
business combination directly or indirectly controlled by

Investments.
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When we refer to Investments, that's Tak Investments, LLC;
is that right?

A That's right.

Q And we look down then on covenants, Covenant 2A. It
says, Investments shall not authorize or delegate the authority
to any controlled entity to terminate the sales and marketing
agreement dated as of September 20, 2006.

Do you see that?

A I see that.

Q And never the lesg, you at some point, your company,

terminated that agreement without telling Ron Van Den Heuvel,

correct?
MR. SMIES: Object to form.

A ST Paper, LLC considered the agreement terminated.

0 And is that a controlled entity?

a I don't understand it.

Q Well, we talked about the definition of controlled
entity.

A Investments did not control ST Paper.

Q Did Tak Investments, LLC have an ownership interest

in ST Paper?
|

A It does not.

Q Did it on April 16th of 20077

A I don't know.

Q Well, who owned ST Paper, LLC on April 16, 2007?
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A ST Paper Holdings.
Q Is that the only company that owned it?
A My understanding is that's the only company that

owned it.

Q Who owned ST Paper Holdings?
A I'll go back and have to check the records.
0 You don't know?
A I don't remember right now.
Q If you look down at Covenants D, it says, if

enter into a sales or marketing agreement.

A In 2007 it did not.
Q Does it now?
A Investments does not own anything.

Investments, or any controlled entity, or any other entity
controlled by Tak individually constructs or owns any tissue
and/or linerboard facility other than their facility in

Oconto Falls, then Investments or Tak shall cause the entity to

Was any controlled entity own any other tissue or liner

board facility other than the facility in Oconto Falls?

But Tak

individually has indirect control of other paper mill.

0 Which paper mill is that?
A It's a paper mill in Franklin, Virginia.
Q And was a sales and marketing agreement executed with

the OFDI Group pursuant to the terms of this paragraph?

A No.
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Q Why not?
A Because the sales and marketing contract between

Tissue Technology and ST Paper was considered terminated.

Q But this paragraph doesn't rely on the previous sales
and marketing agreement. It says a new one should be executed,
correct?

A Yes. It was a determination done by me that I don't

want to be partner with dishonest and crooked people.

Q Okay. The next paragraph talks about the delivery of
audited financial statements. Did you ever deliver to any of
the -- let's just call them the Van ﬁen Heuvel Group here,
which would be Tissue Tech Partners Concepts, OFDI, and Tissue
Products Technology. Did you ever deliver to them or
Mr. Van Den Heuvel any audited financial statements?

A Investments, to my knowledge, never had any audited

financial statement.

o] Who was the accountant for Investments at the time?
A There is no accountant for Investments.
0 So there's no accountant -- there's no audited

financial statements for Investments, which is
Tak Investments, LLC?

A There are no audited financial invest -- statements
for --

Q Were tax returns prepared on behalf of

Tak Investments, LLC?
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A Yes.
Q And who is the accountant that prepared those?
A Ernst & Young.
Q So you did have an accountant?
A We had a tax filing accountant. Yes. 1In a way, you

can say that we had an accountant who filed tax returns.
0 And also it talks about controlled entities. Were
financial statements, audited financial statements, or

unaudited, prepared for any controlled entity?

A Investments did not control any entity.
Q Now, it says controlled entity -- this is the
definition -- shall mean any entity or business combination,

directly or indirectly controlled by Investments, or directly
or indirectly controlled by any entity or business combination,
directly or indirectly controlled by Investments.

So it's not just Investments. Are there any controlled
entities that had audited financial statements?

A The way I read control entity means any entity or
combination directly or indirectly controlled by Investments.
So I don't -- I don't see what you're asking for.

0 Well, here is what I'm asking for. By the terms of
this agreement, Tak Investments, LLC was to provide audited or
even unaudited financial statements for itself and any other
controlled entity.

My understanding is that no such statements were ever
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to Mr. Van Den Heuvel or his companies.

is a correct statement?
Yes.
And that would be in breach of the requirements of
here; is that right?

MR. SMIES: Object to form.

The document says what it says. And I --
You didn't do it?

-- I mentioned that we had not provided any

and there were no audited statements.

Right. But even -- he is entitled to even unaudited,

That's what it says.
Okay. But he didn't get those, either?
He did not get any statements, period.

Next section, F, talks about payment default under

the credit facility arranged by Goldman Sachs. Okay?
Was there ever a payment default with respect to

Goldman Sachs Credit Partners, LP?

I don't recall that there was a payment default with

Goldman Sachs.

' Q

So that being the case there was never, in your mind,

a requirement for a step-in event; true?

A

Q

That's correct.

Paragraph G, I would like you to read that and tell
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me what you understand that paragraph to mean.

A It has many parts of it. The first part says that
OFDI Group will make all the payments on the investment notes,
including principal and -- and interest.

Q So your reading of that is that -- that first part,
is that the investment notes are made in favor of the OFDI

Group, and the OFDI Group is to pay itself, correct?

A That's what it reads.
Q Okay. That doesn't make sense, does it?
A It does make sense, because no money was borrowed.

And the reason this was signed is because this is the agreement
Mr. Van Den Heuvel gave. And he said that Investments have no
obligation because OFDI Group will take care of the payments if

they were due.

0 All right. What is the commercial sense of that
interpretation of this agreement? How does that help either
party?

MR. SMIES: Object to form.

A In hindsight, Mr. Van Den Heuvel wanted to use these
notes to find some unsuspecting lenders and borrow against it.

Q I see.

A And perpetuate fraud. That's how I interpret, in
hindsight. I --

Q Were you a party to that fraud?

A No. I did not know what his intentions were at that
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1 time.
2 0 So your testimony is that even though you signed
3 those documents and agreed to be obligated, it is your

4 testimony that there were no obligations that would attend the
5 execution of those documents, correct?

6 A As I have previously stated, that my understanding

7 was that if Investments were to proceed on any of the new

8 projects, then it will borrow money against these notes. And
9 most probably OFDI will pay those out, because Investments
10 were -- were given a large contract to Mr. Van Den Heuvel's

11 brother's company, or otherwisgse Investments were paid back.

12 Q Isn't it true that later on in -- and we will go

13 through it -- that if you executed an agreement with

14 Spirit Construction in the -- approximately 315 million dollars
15 and that these notes were to be forgiven, correct?

16 A That's correct.

17 Q And so wasn't it true that this was an encouragement?
18 In other words, that the -- the money is owed, but that it

19 would be forgiven by Mr. Van Den Heuvel if you executed a

20 contract in the range of 315 million dollars to build some new

21: mills?

22 | MR. SMIES: Object to form.

23 Q Isn't that correct?

24 A That's your statement; not mine.

25 Q All right. We'll go through that then.
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A Sure.
Q Let's go to the second sentence, then, of G.
Each member of the OFDI Group agrees -- jointly and

severally agrees to indemnify Investments and to hold it
harmless from -- and against any and all damages, losses,
deficiencies, actions, demands, judgments, etc., resulting from
OFDI's failure to make payments.

Do you understand what that section, that paragraph --
that sentence refers to?

A Sentence says what it says. It's English, and it can
be interpreted as a sentence.

Q Does it not make sense to you that that provision
provides that if Mr. Van Den Heuvel would assign those notes to
somebody else, he would hold you harmless if they were
collected -- or he'd use those, rather, not as an assignment,
but as a security for a loan, that he would hold you harmless
on payment of those?

Is that your understanding?

A That's what the sentence says.

0 Okay. The next area that I want to talk about here
says, if such investment notes are deemed canceled at the third
anniversary date of the investment notes, then OFDI shall
receive an undiluted 27 percent ownership interest in the
highest class of investments, and such ownership interest shall

be above and beyond the ownership interest in item 2K of this
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1 agreement.

2 Understand that one?

3 | A I understand the sentence as it reads. But when you
4 read the first sentence, they were supposed to pay it back. So

5 this situation will never arise. I thought that this is a --
6 kind of impossibility situation. If you -- if someone has paid
7 the notes off in three years' time, then there's nothing to

8 consider.

9 Q Right. Makes no sense, correct?

10 A No sense.

11 Q Yeah.

12 A It does not make sense.

13 Q It is foolishness?

14 A It is -- it is -- this agreement is pretty badly

15 written.

16 o] But as we say, that's your interpretation that would

17 render it foolish, correct?

18 MR. SMIES: Object to form.

19 A I have stated my position. This sentence is -- is
20 inoperative, because if notes are paid off, then this will

21 never come into effect.

22 | Q Okay. And so just so we understand your position,
23 the notes are to be paid by Mr. Van Den Heuvel to himself such

24 that because of that, after the third anniversary date, this

25 particular sentence would be inoperable. There would never be
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a circumstance where the 27 percent ownership interest would

come into play?

A That's correct. That's what I was told.

0 Who told you that?

A Mr. Van Den Heuvel.

Q Paragraph H, the final business terms agreement,

refers to the fact that the notes were to be completely
irrelevant and cancelled if you entered into the 315 million
dollar contract with Spirit Construction, right?
A That's what it reads.
Q And so it seems to me that that would be an
encouragement of you to go ahead and contract with Spirit.
MR. SMIES: Object to form.
Q Is that right?
MR. SMIES: Object to form.
A That's the way to interpret it.
Q So in other words, encouragement to you to contract
with Spirit was obviously a cancellation of the notes, right?
A I have stated previously my understanding was that if
we go through second phase, or this phase where Investments
provide the -- EPC contract with Spirit, and in getting the
financing, if Investment needs some money, then Van Den Heuvel
and his companies will provide Investments some money against
those notes. And if nothing happens, then notes have no

effect.
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Q But of course, in your thinking the notes had no
effect anyway, correct?
| A I have many times said that notes had no effect,
because no money was exchanged at that time. But if -- if Tak
Investment had proceeded for a second phase of the contract, or
buying additional paper mills, and if Tak Investment had needed
some extra money to consummate the financing, then Tak
Investments, LLC had ability to borrow some money, if it was
needed from Van Den Heuvel entities.

o] But the notes weren't -- strike that.

Can you re-read that answer, please.

(Whereupon, the answer was read back as

requested.)

BY MR. GANZER:

Q So is it your testimony, then, that you could borrow
money from Van Den Heuvel based on the existence of these
notes?

A It's my -- my testimony and understanding that

Investments could have the ability to borrow money from

Van Den Heuvel entities against these four notes.

Q So the way you looked at it, though, these four notes
then were an asset owned by Van Den Heuvel and his companies?
MR. SMIES: Object to form.
Q Correct?

A I don't understand the question. I mentioned that

Gr@ase 4 .R4pov0A208tWCG  Filed 08/11/17 Page 21 of 100 Docum&EuddB99-7222




10

11

12

13

14

15

16

17

18

19

20

21

22 |

23

24

25

7/18/2017

these notes are considered as a kind of line of credit or a
vehicle under which Investments could borrow money from
Van Den Heuvel entities if required in the future.

Q How did the notes relate to that? Could you explain
that to me?

A Because notes were executed in the amount of
l6-point-some-million dollars. And if Investment needed, say,
four million dollars to invest into a paper mill, and if
Investments did not have money, then Investment would simply go
to Mr. Van Den Heuvel's entity, and say, Investment needs four
million dollars, and could you lend against those notes.

Q If the notes were worthless, why would he lend
against them?

A Because then notes would become about four million
dollars if I borrowed four million against it.

Q Like --

A This is the way that it's always made with the banks.
You execute a note, and you borrow against it, and you pay only
the part you borrow against the particular note.

Q Is that why you executed these notes?

A I executed these notes because Van Den Heuvel
presented business terms and these notes to me. And it was our
understanding that we may get into businesses later on, and
Investment may need money.

Q The next section here, Subjection I, I would like you
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to review that and tell me what that means to you.

A Simple English -- I mean, the paragraph means what it
says. But in my understanding, it says that OFDI Group jointly
and severally agrees to indemnify Investments if anyone makes
demand against those notes, including anyone from OFDI Group.

Q Okay. And tell me how that makes sense.

MR. SMIES: Object to form.

A It says what it says. Whether it makes sense or not,
it was not the document prepared by me, and it was not reviewed
by our attorneys. And I did sign it, and that was a mistake.

Q Paragraph J, there's some collateral that was pledged

to Johnson Bank by the OFDI Group, and that was 20 million

dollars; is that correct -- rather, 11 million dollars?
A I don't recall. This thing has nothing to do with
Investments.

Q Why do you say that?

A Because Investment, LLC was not involved in that
transaction.
0 Okay. Why don't we take a short break.

MR. SMIES: Good idea.

21

22

23

24

25

(Recess taken from 12:12 p.m. to 12:22 p.m.)
BY MR. GANZER:
Q Mr. Tak, we were talking about Paragraph J on the
final business terms agreement, Exhibit 16.

You indicated you didn't have anything to do with
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|

Johnson Bank?

A I did not indicate that I did not have anything to do
with Johnson Bank. Tak Investments, LLC did not have anything
to do with Johnson Bank.

0 Okay. I'm going to show you what we marked as
Exhibit 18.

(Exhibit Number 18 was marked for
identification.)
(Off-the-record discussion.)

BY MR. GANZER:

Q Do you see that?

A Yes, I see that.

Q Do you know what that is?

A It says statement from Johnson Bank.
0 Who holds the account there?

A Tak Investments, Inc.

Q And you just said you didn't have anything to do with

Johnson Bank.

A I said that Tak Investment, LLC --

0] I see.

A -- did not have anything to do with Johnson Bank.
Q But Tak Investments, Inc. did apparently?

A Yes.

Q It had this account with the balance of 11 million

dollars apparently with Partner Concepts Development, correct?
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|

A That's correct.
Q What is this related to?
A This is related with some dealing Tak Investments,

Inc. had with Johnson Bank.

Q Was this collateral pledged to Johnson Bank by the
OFDI Group?

A . TI don't recall.

Q Well, you know that there was a reduction in the
Goldman lending immediately before the closing by about 15
million dollars, correct?

A I don't recall it.

0 And do you recall that as a result of that, that
Mr. Van Den Heuvel pledged this 11.8 million dollars as
security so that the deal could be completed?

A The dealing between Tak Investment, Inc. and PCDI or
Mr. Van Den Heuvel is a separate deal.

Q What's this related to then?

A It's related with certain transaction.

Q What transaction is that?

A There was a transaction between Johnson Bank,
Tak Investments, Inc., and Partners -- PCDT.

Q Okay. What was it? That's what I want to know.

A I --I1--1I--1I-- it's Tak Investments, Inc.'s
transaction.

0 Right. What was it?
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24 |

25

Q Okay.

A And based on those projections, Poyry did the
appraisal.

Q I see.

A And then -- when Tak and ST Paper people bought the

mill, ST Paper realized that mill was, you know, bad, terrible.
0 So is it your testimony that Poyry did the appraisal

before you purchased?

A I don't know when it was done, but it was done around
that time.
Q Show you what we we've marked as Exhibit 33.

(Exhibit Number 33 was marked for
identification.)
BY MR. GANZER:

o] Do you recognize that document?

A Yes. I see that.

Q And that was Johnson Bank that did that?

A That's correct.

Q And that talked about you having a 20 million dollar
equity investment in ST Paper Holdings, which apparently was
going to buy the mill; is that right?

A This says what it says. It says it has sufficient
financial accommodation at Johnson Bank to fund Mr. Tak's
equity. That's what it says.

Q Before I think you said something to the effect that
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you don't remember doing anything with Johnson Bank; is that

right?
A I said Tak Investments, LLC --
Q I see.
A -- did not have anything to do with Johnson Bank.
Q Okay. Showing you what's been marked as Exhibit 34.
(Exhibit Number 34 was marked for
identification.)

BY MR. GANZER:

Sharad Tak Page 125

Q Do you recognize that document?
A Yes.
Q It's a letter you received from Mr. Van Den Heuvel,
correct?
A That's correct.
Q And did you respond to that letter?
A No.
Q That letter is dated, what; August 15th of 2014°?
A That's correct.
Q Show you what's been marked as Exhibit 35.
(Exhibit Number 35 was marked for
| identification.)

| BY MR. GANZER:

Q

It's a letter dated September 14, 2014, from you to

Mr. Van Den Heuvel, correct?

A

That's correct.
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7/18/2017 Sharad Tak

Mr.

Page 126

Q And actually, that is your response to

Van Den Heuvel's letter, correct?

A So I stand corrected.

0 You indicate in there that your company does not

recognize the notes as having been deemed canceled; is that

right?
A That's what it says.
0 So according to this, since they weren't canceled,

they would still be valid notes?

MR. SMIES: Object to form.
Q Right?

MR. SMIES: Same objection.

A It says -- they don't -- we don't -- company does not
deem -- does not consider them deemed canceled. That's all it
says.

Q Showing you what's been marked as Exhibit 36.

(Exhibit Number 36 was marked for

identification.)

BY MR. GANZER:

he's

Q Did you receive that letter from Mr. Van Den Heuvel?
A Yes.

0 And do you recall when you received it?

A I don't know. There's no date here.

Q Some time before April 16th of '15, correct? Because
-= he's --
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, ~This Ietter is wrrtten on' behalf of Tlssma Technolﬂﬂs‘. LLC, Partners Concepts
oLy - Development,, Inc., Oconta Falls Tissue, Inc. and Tissue Products Technoldgy; Corp,: =
PR T (collecﬁuely referred to as the "OFT | Group®). : ‘]

i By way. of background, on. or about Apnl 16 2007, Tissue Products Technology = -
Corp (“TPTC") obtained four promissory notes. from Tak =I_nveslments LLC (*Tak" in'the . =
amuunts—of sa 000 000, - $4,000,000; —$4,400,000-and--$5,000,000-respectively (the - — =~

ples of the Investment Notes are attached as group Exhibit A. o
. : PTC assigned the:$4,400,000 promissory note to Willlam -~
i ] Bain ('Baln'} A copy of the Assignment of Promissory Note'Is attached as. Exhiblf R

- On or about March 5, 2008, the payee of the $4,400,000 note was.amended from TPTC. .~ _
to Tissue Technology LLC (TTLY).. A copy of the amended Promissory Naote i8 . - =
atlached as Exhibit C. ‘On or'about March 5, 2008, Bain acknowledged and agreedto
" the amendment of the Note, and the Note continued to be assigned to Bain per the

+ terms of the Assignment of Promissory Nole. A copy-of the Amended and Restated ¢

Asslgnment of Promissory Note is attached as Exhibit D.

On or about August 14, 2014, Bain re-assigned the $4,400,000 note fo TTL. A
g qpy-of the-Re-Assignment-of Promlssory-Note Is-attached -as-Exhibit E:—~Accordingly,— - —
as of that date, the OFTI Group is a holder each of the Investment Notes and has an
interest in each of the Investment Notes such that it is capable of deeming them
cancelled pursuant to the Final Business Terms Agreement between the parties. A
copy of the Final Business Terms Agreement Is attached as Exhibit F.
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factual and legal challenge. Thus, Tak Investments; L1 ic niotes’
hav‘mg%been deemed cancelled by the OFTI Group. Accordlngly, Tﬁk Ihwesnrients LLC, isunder
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and one of the things that Mr. Tak was interested in
that all of the paper was presold.

So did the transaction ultimately close in 2007 for the
sale of the million and--

Yes. And Mr. Tak wanted to put in a wood pellet
boiler, which he did, and Goldman made some mistakes
with Mr. Tak. They should have hedged natural gas.
Natural gas was at $9.20 a dekatherm, and over the next
three years it dropped to under $3, which cost Mr. Tak
over 470,000 a month.

And how do you know that?

Because I was with them in '07, '08, and '09 yet, so we
could see that. And natural gas today is still $3.50.
Nice every time I see my heating bill, right?

What?

When I see my heating bill--

Right, it's a good thing.

You said you were with them over those years. I think
it was 2007 to 2010, if I recall your testimony. What
do you mean by being with them?

We shared the same building, the same employees. When
he came in, he drove one of my spare cars. He had a
son named Sahil, and he used what was my 20-year
secretary. Debbie Stary actually went on his payroll.

And so did my CFO at the time, a lady named Katie
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taking the--making it two deals instead of one, so--
Did you have discussions with him concerning that?
Every day. Mr. Tak worked out of our building every
week. He might miss a week here and there, but not too
often.

And where was your building?

On Glory Road. I don't exactly know the address. 1555
maybe Glory Road.

And that's in De Pere?

No, that is in Ashwaubenon. It's on the corner of
Glory Road and Packerland.

So in January of 2007 you discussed with Mr. Tak the
idea of having two separate transactions instead of the
one contemplated transaction?

Right. And when he-- Goldman was getting out of the
hedge business at that time, and Mr. Tak wanted
everything hedged. And I don't know why he didn't
hedge natural gas, but in that particular case he
didn't. And Mr. Tak dealt with the hedges. I had no
idea about them.

You think the hedges had something to do with the fact
the second aspect of this wasn't incluéed in the--

It had things to do with Oconto Falls. It locks in the
labor rate. I mean the interest rate. Locks in the

electrical rate. He would hedge wastepaper cost. He

GALES REPARTING — GREEN BAY, WI — (920) 496-9313
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would hedge electricity costs.

So I appreciate the notion of hedging these costs, but
what, if anything, was discussed between you and

Mr. Tak concerning why it is these two deals were made
separately?

Goldman Sachs did not want to do more than 80 million,
and they wanted only in the tissue business. They did
not want to go into the white or brown linerboard
business.

So since Goldman Sachs is involved in the financing of
the--

Correct.

—-purchase, they had certain terms that would exclude
this other--

So in December we had an 80 million with the five
million offering or commitment letter, and we had 315
million commitment letter from a bank called Barclays.

They're a British bank.

‘But for two separate contemplated transactions?

Two separate, yes.

Are you aware of any documents between you or Mr. Tak
and Goldman Sachs, for example, which would have
combined those two transactions into one proposed deal?
The only thing that made an attempt was the document

that we got from Mr. Tak, the final business terms. We

GALES REPORTING — GREEN BaAay, WI — (920) 496-9313
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did not-- I never seen anything from the banks that
combined them. And I know Barclays wasn't a party to
the 80 million and five million working capital loan.
So let's go back to that final business terms agreement
you mentioned. I think you said it was an agreement
Mr. Tak proposed or provided you. Is that-- Can you
explain that?

We talked on the seven, eight, nine days. I had to get
some people that would take Mr. Tak's name on the note
in lieu of cash because I had--when it dropped from 80
to 65 and a five million working line, there wasn't
enough cash at closing to clear the title. So I had to
use about 16 million of investment notes, and I hadlto
get other people that had liened on the mill to take
those in lieu of--in lieu of cash.

So who were some of those other people who had liens on
the mill? |

Obviously, I talked Spirit into taking a $5 million
note. I talked Spirit into taking--not Spirit. I
talked Vos Electric into taking a $3 million note, and
I talked R&B, a guy named!Bill Bain--

Who is Bill Bain? His name has come up obviously in
this litigation. Tell me how you know him.

Thirty-five years ago he was married to my sister. He

had three wonderful girls, my nieces. Prior to Bill
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had to have what's called releases. They had to give
them to the title company.
So you reference our law firm, Godfrey & Kahn, and is
it your understanding that in that transaction
Godfrey & Kahn represented Mr. Tak and/or his entities?
On some things they represented both of us. On some
things they only represented Mr. Tak. I used a firm
called Foley & Lardner.
So in the asset sale, you were represented by Foley &
Lardnér?
In the asset purchase agreement, yes. 1In the
permitting, your firm did that.
For what entity?
ST Paper and OFTI. There's a-- When you--

MR. GANZER: You answered the question.

THE WITNESS: All right.
You noted earlier--you stated that one of the four
investment notes was made to--paid to the order of
Tissue Technology, LLC, in the first instance. You
remember that?
Yes. It was done in 2009.

)

So the four notes were originally signed on April 16,
2007; is that right?
That's correct.

At a later point in time there was an assignment from

GALES REPORTING — GREEN BAY, WI — (920) 496-9313
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Tissue Products Technology Corp. to Tissue Technology.
Do you understand that?

Mr. Bain was getting antsy. He went to Mr. Tak. His
note was due. Mr. Tak-- Well, it doesn't have
anything but you. If you do it to Tissue Technology,
he has the Cargill royalty agreement.

Mr. Bain said, "I'll sit still for a couple more
years." And Mr. Tak came to me. I said, "That will be
okay." Mr. Tak signed the piece of paper. I don't
know who drafted it, but he signed a piece of paper
assigning that $4.4 million loan that had been assigned

to Mr. Bain, he assigned it to Tissue Technology, and

- “Tissue Technology assigned it to Mr. Bain.

So you understand that the original four notes, though,
were made to Tissue Products Technology Corp.?

That's correct, one of the entities Mr. Tak bought.

. You said someone held the Cargill royalty. Can you

explain that, who that was, and--

Tissue Technology, not one of the PCDI groups, held the
Cargill royalty agreement.

Andbthat was an agreement that if this process were
approved by the FDA and Cargill were éo use it, there
would be funds going to Tissue Technology?

That's correct.

Did that ever happen?

GALES REPORTING — GREEN BAY, WI — (920) 496-9313
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the sale of the Oconto Falls mill, there was a scramble
of sorts. You were seeking to raise additional funds,
you said, and in connection with that, to satisfy
lienholders, you said you needed to get some notes.
Are those the investment notes we talked about earlier?
Yes.
And how would those have anything to do with
lienholders? Explain that to me.
The lienholder away from the two big tax exempt bond
pieces would file a lien on the mill and take a small
piece of equipment or, you know, a wrapper or a
rewinder, something like that. Okay? Because we
needed money to do different things, and they did that.
So what we did is talk to those people and--and

then Mr. Tak came up with the idea, "Listen, Ron, if I

do that 213--215, what, 315, whatever that number is, I

got to have these investment notes tossed.”

And in the meantime, while I'm working on that
with Barclays, £hese peopie got to remove their lien on
the mill so that a first can be given to Goldman Sachs,
and then they have to take my investment note as their
collateral.

So Goldman Sachs would take a security interest in the
mill or the real estate or all the assets? 1Is that

your understanding?
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All the assets, yes.

And obviously Goldman Sachs didn't want a security
interest in something with senior liens.

Correct. They wouldn't do that.

So your effort was then to remove these liens prior to
the closing; is that fair?

That's correct.

And how exactly would those investment notes have
anything to do with that? Explain the mechanism.
Explain what you did with them or how it worked.

It was a tough sell. But who had the most to gain?
Spirit and Vos building those plants. A $315 million
contract to Spirit and Vos would be a lot._ Be a very
good thing. And they would make some profit on that.
So if that would go through, for them to lose them two
notes that were assigned to them would not be--for

$8 million would not be a horrific loss. Okay?

So that's-- And that was Mr. Tak's idea, and he
put that clause in there. And he put that he could
take those notes, and if we could go around toﬁn and
borrow some money, he could--he could, you know, get
Eco Fibre going and get things going that we had to get
going.

So is it your testimony it was Mr. Tak's idea to try to

assign these notes to other potential lenders in town?
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I don't want to say it was all Sharad's idea. I said
to him, "Hey, listen, I'm putting in 15 million more
dollars, sixteen four actually. You have spent some
money over here. We got all the permitting to do on
the big other three projects, the one in Pennsylvania,
the one in Utah, and the one in Green Bay, and we're
running into a lot of costs with the independent
engineer and everything."

So Sharad's idea was I'll give you three notes out
of Tak Investments, the owner of ST Paper, and, Ron,
you--you have to make that good. And what I'll do
against these monies is I'll give you 49 percent of the
mill as collateral. I can't give you control. But
I'll give you a 22 and a 27 percent of your own mill
you're selling me back to you as collateral if
something falls apart.

When did he communicate that to you?

Mr. Griepentrog came back with it and--and we read it,
and then we moved Mr. Tak over to the other side. And
Mr. Griepentrog came back with--without the exact
words, but he came back with the whole contract. We
talked about it for a couple days. And then he made
two more significant changes, .and then we agreed to it.
So within this--in the span of seven to nine or ten

days, however long it was, you in your discussions
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decided to arrive at this final business terms
agreement; is that fair?
I just couldn't take any money out of the project.
Basically, every--

MR. GANZER: The answer is yes or no.
In that course of that seven- to ten-day period prior
to the closing through your discussions with Mr. Tak,
you started and completed negotiations and execution
and filing of this business--
Yes.
And, again, really the problem you had with Goldman
adjusting its willingness--the scope of its willingness
to finance the project, you didn't have enough funds to
pay all the lienholders that existed at the time; is
that fair?
Yes.
And then in your mind, at least, these notes would be a
mechanism by which you could--you could offer.to assign
the note to a third party that had a lien in exchange
for them releasing a lien on the mill; is that fair?
Yes.
And who are those parties that did that for you?
I believe I answered that already, but it was Spirit,
Vos, R&B Investments, Bill Bain.

Any others?
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Associated Bank.
Any others?
No.
And what were the amounts of those?

MR. GANZER: Amounts of what?
The four notes--

THE REPORTER: Excuse me. I'm getting an
error message.

MR. GANZER: Why don't we take a short
break.

(Recess from 10:00 a.m. to 10:07 a.m.)

Mr. Van Den Heuvel, we're back from a short break, and
we talked about the fact that there were four creditors
of either Oconto Falls Tissue or one of the entities
that owned the asset at the mill prior to closing; is
that correct?
That's cérrect.
Those were Spirit Construction, Inc., Vos Electric, R&B
Investments, and Associated Bank. Did I get that
right?
That is correct. Those four had aﬁpersOnal guaranty by
me and were willing to release their lien for the
assignment of those four notes that totalled sixteen

four.

Let's walk through those four and have you tell me what

GALES REPORTING — GREEN BAaY, WI — (920) 496-9313

Case 1:14-cv-01203-WCG Filed 08/11/17 Page 42 of 100 Document 69-1




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

they were owed for each of them.

Five million went to Spirit.

I think my question is different actually. What was
Spirit owed?

Spirit was owed five million. Spirit on the whole
project? Spirit was owed like 21 million, but they
only got 16 because they took five in a note.

So Spirit's-- I guess Oconto Falls Tissue's
indebtedness to Spirit was how much prior to--
Twenty-one million.

So they took a big cut, and they decided to take a note
with the face amount of five million; is that right?
Yes.

And how did that come about? Explain-- Give me the
circumstances in which you had those discussions. Who
would you talk with at Spirit?

I would have-- Mr. Tak did most of the talking because
I have a--I have an issue. At the time I was president
of Spirit, so my father did not want me involved in the
transaction.

What's your father's role at Spirit?

Well, he was the president of VHC, the holding company
that owned all the companies. And he wanted that-- I
talked to them, and then Mr. Tak went and talked to

them. And he brought my sister Ann Murphy with him.
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What role did Ann Murphy have in it?

At the time she was on the board of St. Norbert's and a
couple different things, and Mr. Tak and her did a
bunch of things. Mr. Tak is an other-side-of-the-aisle
person, and my sister is also. I meant politically. I
don't like to talk politics.

I understand. So there were discussions had with
someone at Spirit. Who was the person that you first
spoke with at Spirt about this idea, basically the idea
that Spirit--

I would have talked to my dad. I knew I couldn't sign
it because it would be a conflict of interest.

You couldn't sign the lien waiver--

Right.

--release?

So I believe my dad had my brother Steve sign it after
Steve and-- I don't know who all was in the meeting
with Mr. Tak. I wasn't there. I organized that
meeting. I organized the meeting with Vos. I
organized the meeting with Bill Bain. I organized the
meeting with Nicolet Bank. They would not take any. I
did the--organized the meeting with Chrié Haftwig. He
would not take any. And I organized the meeting with
Associated, and Associated--Mr. Tak told them they

couldn't get the deal done, and they took a $3 million
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note.

So Spirit took a $5 million note?

Vos took a three.

Vos took a three. R&B--

4.4 was R&B, and four million went to Associated.

So Associated was four. You stated it was three. It
was four million?

Okay.

Who at Associated did you speak with concerning this?
My guy at the time was Bob Atwell.

At Associated?

Uh-huh. Bob Atwell and Mike Daniels were my bankers
there, and they later formed a bank called Nicolet.
At this time did Nicolet Bank exist?

No, not when we first talked to them.

And when did you first talk?

Right before closing, yeah.

You said you approached Nicolet Bank, and they wouldn'f
take any.

Well, later I approached Nicolet Bank, and they
wouldn't take any.

I understand. Chris Hartwig, same story. You said you
approached him, and he wouldn't take any notes?
Correct.

When did that happen?
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In them eight days.

And--

He did meet with Mr. Tak, and I don't know what
happened.

Were you at that meeting?

No. I had a personal guaranty, and Chris didn't want
me in the meeting.

How much money was Chris Hartwig owed?

At the Oconto Falls transaction or on all transactions?
All transactions. Then we'll talk about Oconto Falls.
$4.7 million.

And how about as relates to Oconto Falls?

1.2.

Did he make loans to your companies? How did that
happen?

I actually had shares, and he made loans.

Explain the shares aspect of your answer.

Mr. Hartwig was very influential in cleaning up
environmental issues and a pretty good man, and he
wanted to see this to bé successful. And he knew some
of the other partners, Mr. Sherrill, Mr. Dahlin, my
sister Ann. And Chris knew them all, so they all got
together. And I don't exactly know what came out of it
and who took what and who didn't take what, but that's

what ended up happening.
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So he met with these other individuals to extend credit
to your entities prior to the closing?

Yes.

Vos Electric, you said, was assigned a $3 million note;
is that fair?

Correct. I couldn't be involved in that because I was
the president of Vos Electric at the time.

How much money was Vos Electric owed at that time?

Not a lot. Five million maybe, five and a half.
That's a lot of money to me.

Well, it's a $155 million mill. That's a lot of money
to anybody.

Was that money owed to them for work done at the mill
or--

Some of it was for work done at the mill. They did the
maintenance up at the mill, and some of those bills
weren't paid. So they had what's called a mechanic's
lien on the mill, so that had to get removed.

Vos and Spirit, you said, are both owned by VHC, Inc.;
is that right?

That's correct.

Who owns VHC, Inc.?

Forty-seven individuals. I could not possibly name
them all.

Are you an owner of VHC, Inc.?
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Yes.

And anyone else in your family?

Everyone.

VHC, does that stand for Van Den Heuvel?

Holding Company.

Fair enough. How much was R&B Investments owed by your
entities?

Three and a half million dollars by OFTI and another
million dollars, 900,000 by TPTC. He had two separate
liens.

And then Associated bank, what was the debt there?

' Associated Bank was a little more difficult. They

wanted my brother to guarantee the Tak note.

Let's go back to my question. How much was Associated
Bank owed?

Between three and a half and four.

Were those loans made to your companies for the
operation of the mill prior to the closing?

Correct. When you don't have a big lender, you have a
lot of little lenders.

And that's what you had prior to the closing?

Correct. We built the mill with $92 million and about
90 million of equity.

You purchased the mill from Kimberly-Clark originally,

right?

GALES REPORTING — GREEN BAY, Wl — (920) 496-9313

Case 1:14-cv-01203-WCG Filed 08/11/17 PRege 48 of 100 Document 69-1




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

with a settlement.

How do you know that?

Because she got paid off and signed a release, and no
loan was assigned to her. I don't know what they did.
So given your prior testimony, the sort of rush period
or scramble prior to the closing was a result of
Goldman Sachs having a change of heart with respect to
the scope of its lending, which resulted in an
additional $15 million approximately seller financing,
bringing your total up to 30 million. Is that fair?
Two different companies, but yes.

What two companies?

Oconto Falls Tissue, Inc., was on the seller notes, and
TPTC was on the--and there were two companies that
owned the mill. The asset purchase agreement was for
two companies, so we had to clear both companies of
debt. So Oconto Falls Tissue, Inc., had no more
capability, but TPTC did. And TPTC owned the second
paper machine that we built there, the newer one of the
two. They had a lot less debt on it though.

So between those two entities in your mind, what was
the allocation of the additional $30 million--or, the
total $30 million of seller financing?

Thirty million six forty-nine was all to OFTI. The

oldest part had been paid down the most. Basically
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used my equity that I was going to get back, and it
just--it just--I couldn't get it back, so my equity sat
in seller notes.
How did-- Explain how you viewed your equity in seller
notes based on this transaction.
The value of the mill at the time of sale, TPTC, OFTI,
the value of the mill was appraised at $155 million.
By who?
By Pdyry. And it was done for Mr. Tak and them.
Tissue is not like a regular business.' It has a 15- to
20-year EBITDA for valuation, and the tissue machines
last about 50 years. So it's a long-term profit-
producing asset.
So although there was seller financing clearly in the
sale of the mill of $30 million, those were all in the
form of seller notes, right?
Those four notes were seller notes, that's correct.
None of the sale documents reference an investment note
that is present in seller financing, do they?
MR. GANZER: Object to the form of the

question.

Go ahead.
Well, the final business terms all signed together. We
wouldn't sell the mill without the final business

terms. Couldn't.
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Is there anything in the asset purchase agreement that
has anything--any reference to the final business terms
agreement to your knowledge?
It shows 20 million of equity from Mr. Tak, and it
shows a 20 million EPC was contemplated because
otherwise we wouldn't have done the 30 million of
seller notes. And because he was working on the three
fifteen, his equity was spread everywhere, so he didn't
have a chance to put it in. And theﬁ they ended up not
being able to do the whole 20 million EPC.
Well, the $315 million transaction was not part of the
second amended and restated asset purchase agreemént,
was it?
It's not part of that, no.
And that is the agreement that governs the sale of the
mill, correct?
Yeah, but there's four asset purchase agreements.
This is the--
You only have one.

MR. GANZER: Hold on. It hasn't been
marked. You haven't seen it.
The second amended and restated asset purchase
agreement is the final agreement memorializing the sale
of the assets of the mill; is that correct?

It covers two of the asset purchase agreements, that's
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correct. He has two others signed.

What two other asset purchase agreements relate to the
sale of the Oconto Falls mill?

Eco Fibre's relates to it, and RAR relates to it.

These are agreements signed, I think you said, December
of 20067

That's correct.

How did those relate to the sale of the assets of the
Oconto Falls mill?

Eco Fibre had to run and make pulp for the mill because
the mill was short. Couldn't make enough of its own
pulp. And RAR was the water cleaning technology for
the environmental permit, and he had the right to use
both.

He didn't obtain-- When I say he, Mr. Tak didn't
obtain any assets from those two entities as a result
of the closing, did he?

No, but he owed 2.6 million to Eco Fibre.

He owed?

Yeah, ST Paper did.

Explain that.

Mr. Tak would buy wastepaper ahd put it into Eco Fibre.
Eco Fibre would sell 140 tons a day of pulp to a
company called Ekman. Forty tons of that pulp ST Paper

had the right of first refusal. So they had the rights
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to the first 40 tons of pulp produced by Eco Fibre.
The other hundred tons that Ekman would sell to the
open market would not be there.
So these agreements in your mind relate to the right of
purchasing pulp, but they don't--they're not the
purchase or sale of an asset; is that right?
They have all of the assets he owned. He had to pay
for them, but he had a signed asset purchase by me. I
was completely getting out of the business.
Was that ever closed?
It never closed. It was part of the 315 million.
So that deal was never consummated finally?
No, the only thing that was consummated was the asset
purchase agreements were assigned.

(Exhibit 1 marked.)
Mr. Van Den Heuvel, this is marked as Exhibit 1. Is
this the second amended and restated asset purchase
agreement you were just testifying about?
Eighty-six million, yes. The seller notes are broke
out separate, and the fifty-five eight eleven is what
was cleared by the title company.
So this document is the final agreement memorializing
the sale of the Oconto Falls mill; is that correct?
The day before we closed, this was signed, and this is

the asset purchase agreement that the mill was closed
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on.
If you look at page 4--
Drafted by your company.
If you look at page 4 of this agreement, there's a
section there, 2.3. It says payments at closing. Take
a look at that.

You see a reference to a payment of $30,589,000 in
section 2.3? Do you see that?
Yes.
Is that in the form of a subordinate proﬁissory note
from an entity affiliated with Mr. Tak?
This is from ST Paper to OFTI. Them are the seller
notes. |
And then that is the seller financing you referenced
earlier to that debt?
That's correct.
Can you identify for me anywhere in this agreement
where, one, the investment notes are referenced?
Other than the fact that in here we have to give clean
title. And your company did what's called a lien
search on the mill, and we all knew we had a problem
right here.
Do you see any reference to those investment notes in
this document?

Nothing except we have to clean the title.
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Do you see any reference to any additional form of

seller financing above the $30,589,000 figure

referenced in paragraph 2.3?

(Pause.) Could you repeat your question, Jon?
(Reporter reads question.)

It is not listed in here except for cleaning up the

title. -

Explain what you mean by cleaning up the title. Tell

us where--

We have to give them one of our warranties, as we have

to give clean title to Mr. Tak.

Does that provision say it has to be in the form of an

investment note?

No.

Did it say anything else about any other seller

financing?

No, just says clean title.

And it doesn't say how much is owed to various

lienholders, does it?

The problem came from Mr. Tak not having his

$20 million of equity at the time because the other big

project was going. That's where the problem came. We

didn't have enough money to clean the title. Had he

had his $20 million, we wouldn't have had the sixteen

four in notes. We had to clean the title, and the
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final business terms was how we did it.
But, again, there is no reference to the final business
terms agreement in this document, Exhibit 1?
No. The only thing is we had to clean the title.
I'd like you to take look at page 37, section 12.4.
What page?
Thirty-seven.
Yes?
Do you see that section 12.4, entire agreement?
I see it.
It states: "This agreement, the exhibits attached
hereto and ancillary agreements constitute the entire
agreement between the parties hereto re;ating to the
subject matter hereof, and all prior agreements,
correspondence, discussions, and understanding of the
parties, paren., whether oral or written, and
including, without limitation, the original asset
purchase agreement, close paren., are merged herein and
made part hereof, it being the intention of the parties
hereto that this agreement and the instruments and
agreements contemplated hereby shall serve as the
complete and exclusive statement of the terms of their
agreement together."

Did I read that correctly? ‘

I see it, but it doesn't say anything about his 20
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million of equity.

MR. GANZER: No, no, the answer--the
question calls for a yes or no answer. Did he read
that correctly?

THE WITNESS: Did he read that section
correctly?

MR. GANZER: Yep, that's what he asked.

THE WITNESS: Yes.

And the reference to the original asset purchase
agreement you see there in that section, isn't that the
December '06 agreement you referenced earlier, which
relates to Eco Fibre and Recovering Aqua Resources?
Yes, those are two additional asset purchase agreements
signed.

When you signed this agreement, you understood then
that this was the final expression of the intent of the
parties as it relates to all these matters, including
that original agreement?

Wrong.

MR. GANZER: It also references ancillary
agreements.

Let's talk about the ancillary agreements. But before
we do, what do you understand this to be?
I understood this is a description of the Goldman Sachs

transaction to buy the mill.
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ST Paper. Doesn't say anything about any agreement
with Tak Investments.
Exactly.
Because it was a separate agreement.
So you can see then that Exhibit 1 has no reference to
any final business terms agreement, does it?
Other than the title has to be clean.
There's nothing in this Exhibit 1 that says anything
about the final business terms--

MR. GANZER: I'm going to object. 1It's
been asked and answered.
I answered it. The title had to be clean.

MR. SMIES: You want to take a short
break?

MR. GANZER: Sure.

(Recess from 10:59 a.m. to 11:08 a.m.)

Mr. Van Den Heuvel, we're back on. The final business
terms agreement, essentially as I understand your prior
testimony, was conceived of, negotiated, and executed
within that short ten-day-or-less period prior to the
closing of the transaction reflected in Exhibit 1; is
that correct?
Yes.
And are you aware and when did you sign that agreement?

It was at our offices, Mr. Tak and mine. Don't know
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the lady. Can't remember the lady's name from your
firm. I want to say a Carla, but I'm not positive.
Okay? I'm not positive of that lawyer's name. But
Paul Damm, my lawyer from Foley, and David Stellpflug,
Steve Peters, myself. And the biggest problem came
from Mr. Tak wanting--if the 315,000 Barclays Bank
closed, he wanted the sixteen four of his equity
replacement to be forgiven. That was another tough
thing to negotiate during this rush period.

Well, at your office you said it was signed?

Glory Road, that's correct.

And you understand this document to be attached to the
complaint--the amended complaint in this lawsuit, the
final business terms agreement?

Okay.

You had a lawyer from Foley & Lardner there; is that

right?

He wasn't an employee of Foley & Lardner. He had quit
Foley & Lardner and was our personal attorney. He
worked for us.

I see.

In-house counsel you call it?

Sure.

At this closing he was in-house counsel.

And that was Mr. Damm?
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EXECETION COPY

SECOND AMENDED AND RESTATED ASSET PURCHASE AGREEMENT

THIS AMENDED AND RESTATED ASSET PURCHASE AGREEMENT
(“Agreement”), made and entered into as of this _[(_gfday of pri?ﬂ\ , 2007, by
and among ST PAPER, LLC, a Delaware limited liability company (the “Buyer”), OCONTO
FALLS TISSUE, INC., a Wisconsin corporation (the “Company™), TISSUE PRODUCTS
TECBNOLOGY CORP,, a Wisconsin corporation (“TPTC”), and PARTNERS CONCEPTS
DEVELOPMENT, INC., a Wisconsin corporation (“PCDI”) (the Company, TPTC and PCDI,
individually a “Seller” and collectively, the “Sellers”). ST PAPER HOLDINGS, LLC, a
Delaware limited liability company (“Holdings™), shall be a party to this Agreement solely for
purposes of Paragraph 12.12.

WITNESSETH:

WHEREAS, the parties to this Agreement entered into that certain Asset Purchase
Agreement dated as of September 19, 2006 (the “Original Asset Purchase Agreement”) and
amended and restated the Original Asset Purchase Agreement by entering into that certain
Amended and Restated Asset Purchase Agreement dated as of December 5, 2006 (the “Amended
and Restated Agreement™); and

WHEREAS, the parties now wish to amend and restate the Amended and Restated
Agreement in its entirety in the manner set forth herein; and

WHEREAS, TPTC owns all of the issued and outstanding shares of the One Cent ($.01)
par value common stock of the Company; and

WHEREAS, PCDI owns all of the issued and outstanding shares of the One Cent ($.01)
par value common stock of TPTC; and

WHEREAS, Ronald H. Van Den Heuvel owns a majority of the issued and ocutstanding
shares of capital stock of PCDI; and

WHEREAS, the Company desires to sell to the Buyer and the Buyer desires to purchase
from the Company substantially all of the assets owned or used by the Company in the operation
of its business, upon the terms and conditions set forth herein; and

WHEREAS, TPTC and PCDI and others will benefit financiaily from the transactions
contemplated herein and desire to consummate such purchase and sale.

NOW, THEREFORE, the Buyer and the Sellers, in consideration of the mutual promises
hereinafter set forth, do hereby promise and agree as follows:

ARTICLE 1
Assets To Be Purchased

1.1 Subject Assets. Subject to the terms and conditions set forth in this Agreement,
the Company agrees to sell to the Buyer and the Buyer agrees to purchase from the Company at
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the Closing all of the assets owned or used by the Company in connection with the operation of
its business other than the Excluded Assets (collectively, the “Subject Assets™), including,
without limitation (except to the extent such assets are Excluded Assets), the following:

(@)  all tangible assets of every kind and descri ption, including, without
limitation, all fixed assets, machinery, equipment, tools, tooling, molds, leasehold
improvements, fixtures, furniture, farnishings, vehicles, computer hardware and software,
servers, modems, data processing equipment and other items of similar character,
wherever located, including, without limitation, those assets described on Exhibit L.1(a);

(b)  all real estate, fixtures and improvements, including all rights, privileges
and easements appurtenant thereto, including, without limitation, the real estate, fixtures,
improvements, rights, privileges and easements deseribed on Exhibit 1.1(b);

(©)  all supplies, packaging materials, marketing and sales literature,
advertising materials, catalogues, consumable materials and other items of similar
character;

(d)  all Records other than corporate minute books, stock ownership records
and tax returns;

(e) all customer lists and supplier lists;

H all logos, product specifications, blue-prints, drawings, formulae, patents,
patent applications, domain name addresses, trade names, trademarks, trademark
registrations and any applications therefor, copyrights, copyright registrations and
applications therefore (in each case, whether issued or pending), and all inventions,
improvements, manufacturing know-how, trade secrets and technical knowledge,
intangible assets relating to web sites, and all other similar interests to which the
Company has any right of ownership or use;

(8)  anyand all goodwill;

(h)  to the extent their transfer is permitted by Law, all governmental licenses,
permits, approvals, license applications and product registrations and, to the extent
permitted by Law, the benefit of those governmental licenses, permits, approvals, license
applications and product registrations which are not transferable;

()] all of the Company’s right, title and interest in, to and under those
purchase orders, sales orders, licenses, supply agreements, leases and other agreements
set forth on Exhibit 1.13) (the “Assumed Contracts”), including, without limitation, any
right to receive payment for products sold or services rendered pursuant to such contracts
and to assert claims and to take other rightful actions in respect of breaches, defaults and
other violations of such contracts and otherwise;

@ to the extent such items are not related to the Excluded Assets or Excluded
Liabilities, all rights to causes of action, lawsuits, judgments, claims and demands of any
nature available to or being pursued by the Company with respect to the ownership, use,
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function or value of any Subject Asset, whether arising by way of counterclaim or
otherwise;

(k) to the extent such items are not Excluded Assets or related to the Excluded
Assets or Excluded Liabilities, all guarantees, warranties, indemnities and similar rights
in favor of the Company with respect to any Subject Asset, and all claims, deposits,
unemployment compensation account balances of the Company to the extent transferable,
refunds, rebates, rights of recovery, rights of recoupment and other rights of action
against third parties of the Company;

® to the extent their transfer is permitted by Law, all of the Company’s
rights in, to and under any contract with any of the current and former employees,
consultants, agents, representatives, customers, suppliers, vendors or otherwise, regarding
non-competition, non-solicitation, and/or confidentiality of trade secrets, proprietary or
other information;

(m)  to the extent such items are transferable, any and all other rights and assets
owned by the Company and/or used by the Company in the operation of its business,
including all rights of the Company to conduct its business as it exists at the Closing,
including the right to pursue orders resulting from quotations to customers outstanding at
the Closing, other than the Excluded Assets;

(n)  all prepaid items, expenses and accruals;

(0)  all inventories, wherever located, including without limitation, raw
materials, work in process and finished goods; and

(p)  all spares, spare parts and storeroom materials,

1.2, Excluded Assets. The provisions of Paragraph 1.1, above, notwithstanding, the
Subject Assets shall not include the assets set forth in Exhibit 1.2 (collectively, the “Excluded
Assets”).

ARTICLE II

Closing; Purchase Price; Assumed Liabilities

2.1. Closing. The Closing shall be held at the offices of Godfrey & Kahn, S.C. located
at 333 Main Street, Green Bay, Wisconsin, at 9:00 a.m. on the third business day after the
satisfaction or waiver of each of the conditions set forth in Article IIl or at such other place, time
or date as the Sellers and the Buyer may agree; provided, however, that the parties shall use their
commercially reasonable efforts to close the transactions contemplated hereby by April 30, 2007.

2.2.  Purchase Price. The aggregate purchase price (the “Purchase Price”) for the
Subject Assets shall be an amount equal to Bighty Six Million Four Hundred Thousand Dollacs
($86,400,000).
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23. Payments at Closing. At the Closing, the Buyer shall pay the Purchase Price as
follows:

(i) Buyer shall pay Fifty-Five Million Eight Hundred Eleven
Thousand and 00/100 Dollars ($55,811,000.00) less the amount of the Company’s
debt obligations assumed by the Buyer, as described on Exhibit 2.6 attached
hereto, if any, in immediately available U.S. dollars directly to the applicable
lenders and other creditors of the Company in order for the Buyer to obtain clear
title to the Subject Assets in accordance with payoff letters provided to the Buyer
by such lenders and creditors (which shall not relieve the Company from
providing clear title to the Subject Assets in accordance with Paragraph 3.1(f)(vi),
below).

(ii)  Buyer shall assume the Company’s debt obligations described on
Exhibit 2.6 attached hereto, if any.

(iii)  Buyer shall deliver a subordinated promissory note in the original
principal balance of Thirty Million Five Hundred Eighty Nine Thousand and
00/100 Dollars ($30,589,000.00), in the form attached hereto as Exhibit 2.3 (the
“Note™).

2.4. [Intentionally Left Blank]

2.5.  Allocation of Purchase Price. The Purchase Price shall be allocated among the
Subject Assets and the noncompetition provisions set forth in Article VIII, below according to
the mutual agreement of the parties. The Buyer and the Sellers shall make all required
submissions to governmental agencies, including the filing of all tax returns, on a basis
consistent with such allocation unless there is a *“determination,” as such term is defined in
Section 1313(a) of the Code that requires a different allocation.

2.6. Liabilities Being Assumed. As partial consideration for the Subject Assets, the
Buyer shall assume and perform only the liabilities and obligations of the Company under the
Assumed Contracts which accrue after the Closing and such other liabilities as set forth in
Exhibit 2.6 (the “Assumed Liabilities™).

2.7.  Liabilities Not Being Assumed. Anything contained herein to the contrary
notwithstanding (except for the Assumed Liabilities and Assumed Contracts), the Assumed
Liabilities shall not include the following (the “Excluded Liabilities”):

(a)  any trade accounts payable, notes payable or accrued liabilities of the
Company or any other Seller;

(b)  any liability of the Company or any other Seller for Taxes;
(¢)  any accrued liabilities of the of the Company or any other Seller for
brokers’, attorneys’ or accountants’ fees incurred in connection with the transactions

contemplated herein or any other expenses of the Company or any other Seller relating
hereto (including those described in Paragraph 12.1, below);
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(d)  any liabilities or obligations of the Company or any other Seller arising
under this Agreement;

(e)  any liabilities or obligations of the Company or any other Seller arising
with respect to current employees and/or former employees (including all retirees) of the
Company under any Plan, including, without limitation, any defined benefit program,
deferred compensation arrangements, profit sharing plans;

® any liabilities or obligations of the Company or any other Seller for
dividends or other distributions to their respective shareholders (whether for Tax or
otherwise);

(g)  any liabilities or obligations of the Company or any other Seller relating in
any way to the Excluded Assets; and

(h)  any liabilities or obligations of the Company or any other Seller (whether
incurred in the ordinary course of business or otherwise) which are not specifically
assumed by the Buyer hereunder.

ARTICLE II
Conditions Precedent to Closing
3.1.  Conditions Precedent to the Buyer’s Obligation. The obligation of the Buyer to

consummate the transactions contemplated herein is subject to the satisfaction as of the Closing
of the following conditions:

(8  The representations and warranties of the Sellers made in this Agreement
shall be true and correct in all respects as of the date hereof and on and as of the Closing,
as though made on and as of the Closing Date; the Sellers shall have performed in all
respects the covenants of the Sellers contained in this Agreement required to be
performed on or prior to the Closing; and the Sellers shall each have delivered to the
Buyer a certificate dated the Closing Date and signed by the Sellers or an authorized
officer of each Seller confirming the foregoing. The statements contained in such
certificates shall be a warranty of the Sellers which shall survive the Closing for the
period provided in Paragraph 4.2, below.

(b)  No suit, action, investigation, inquiry or other legal or administrative
proceeding by any governmental authority or other person shall have been instituted or
threatened which seeks to enjoin, restrain or prohibit, or which questions the validity or
legality of, the transactions contemplated hereby or which otherwise seeks to affect or
could affect the transactions contemplated hereby or impose damages or penalties upon
any party hereto if such transactions are consummated.

(¢)  The Buyer or any Affiliate of the Buyer shall have obtained financing, on
terms and conditions satisfactory to the Buyer or any Affiliate of the Buyer, for the
transactions contemplated herein.
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(d)  Between the date hereof and the Closing Date, there shall be no material

adverse change in the business or assets of the Company and none the Sellers shall have
received any notice or indication that a material customer or material supplier of the
Company intends to cease doing business or to materially reduce the business transacted
with the Company or intends to terminate any agreements with the Company.

mw|287636_2

(e [Intentionally Left Blank.]
® The Sellers shall have delivered to the Buyer the following:

@) Consents, in a form reasonably satisfactory to the Buyer and all
other consents, approvals, authorizations, permits and licenses which the Buyer
deems necessary to operate the Company’s business, if any, all in a form
satisfactory to the Buyer.

(i) A binding commitment to issue a current ALTA form owner’s
policy of title insurance for each parcel of Real Estate. Such commitment shall be
issued by a title canrier acceptable to the Buyer and licensed in the State of
Wisconsin. Such commitment shall (i) be in cutrent ALTA form, (ii) show title to
the Real Estate to be vested in the Company free and clear of all liens and
encumbrances except Permitted Real Estate Encumbrances, (iif) provide extended
coverage insuring over the standard preprinted exceptions including an
endorsement insuring title through the Closing Date (gap coverage), and (iv)
contain such other special endorsements as may be reasonably required by the
Buyer or its financing sources.

(if) A copy of all existing surveys in the Company’s or any other
Seller’s possession and control for the Real Estate, which surveys shall not reveal
any matters which could adversely impact the Buyer’s occupancy of the Real
Estate.

(iv)  Constructive possession of all passbooks, keys and other data of
the Company or articles required for access thereto and the combinations for all
safes, vaults and other places of safekeeping or storage of the Company.

(v)  Physical posseésion of all of the Subject Assets,

(vi)  Duly executed satisfactions, termination statements and/or
releases, in forms reasonably satisfactory to the Buyer, to the extent required to
release any existing liens, claims and encumbrances against the Subject Assets
other than the Permitted Liens and Permitted Real Estate Encumbrances.

(vii)  An opinion from Stellpflug, Janssen, Hammer, Kirschling &
Bartels, S.C., legal counsel to the Sellers, dated as of the Closing Date, in the
form attached hereto as Exhibit 3.1(H)(vii).

(viii) A Certificate from the Secretary (or similar officer) of the
Company, TPTC and PCDI, in a form satisfactory to the Buyer, setting forth the
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resolutions of the Board of Directors (or similar governing body) of the Company,
TPTC and PCDI authorizing the execution of this Agreement and all documents
to be executed in connection herewith and the taking of any and all actions
deemed necessary or advisable to consummate the transactions contemplated
herein and the true, complete and correct copies of the Articles of Incotporation
and By-laws of such entities, and all amendments thereto. '

(ix)  An Amendment to Amended and Restated Sales and Marketing
Agreement, in the form attached hereto as Exhibit 3.1(H)(ix) (the “Sales and
Marketing Agreement™), duly executed by TISSUE TECHNOLOGY, LLC, a
Wisconsin limited liability company (“TTL").

(x)  Warranty bills of sale, general assignments, specific assignments
of Intellectual Property, warranty deeds for Real Estate, certificates of title for
vehicles owned by the Company, and such other instruments of conveyance as the
Buyer shall reasonably require, in forms reasonably satisfactory to the Buyer,
duly executed by the Company, to convey to the Buyer the Subject Assets.

(xi)  Anassignment and assumption agreement, in a form reasonably
satisfactory to Buyer and the Company, pursuant to which the Company assigns
to the Buyer and the Buyer assumes from the Company, all of the Company’s
right, title and interest in, to and under the Assumed Contracts and the Buyer
assumes the Assumed Liabilities (the “Assignment and Assumption Agreement”),
duly executed by the Company,

In the event that any of the foregoing conditions to Closing shall not have been satisfied, the
Buyer may elect to: (i) terminate this Agreement without liability to the Buyer; ar (if)
consummate the transactions contemplated herein despite such failure. Regardless of whether
the Buyer elects to terminate this Agreement or consummate the transactions described herein, if
such failure shall be as a result of a breach of any provision of this Agreement by the Company
or any other Seller (including, without limitation, the failure of the Company or any other Seller
to execute and/or deliver to the Buyer any item described in Paragraph 3.1 (f), above), the Buyer
may seek appropriate remedies for any and all damages, costs and expenses incurred by the
Buyer by reason of such breach including, without limitation, indemnification pursuant to Asticle
IX, below,

3.2, Conditions Precedent to the Sellers’ Obligation. The obligation of the Sellers to

consummate the transactions contemplated herein is subject to the satisfaction as of the Closing
of the following conditions: ’

(8)  The representations and warranties of the Buyer made in this Agreement
shall be true and correct in all respects as of the date hereof and on and as of the Closing,
as though made on and as of the Closing Date; the Buyer shall have performed in all
respects the covenants of the Buyer contained in this Agreement required to be performed
on or prior to the Closing; and the Buyer shall have delivered to the Sellers a certificate
dated the Closing Date and signed by an authorized officer of the Buyer confirming the
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foregoing. The statements contained in such certificate shall be a warranty of the Buyer
which shall survive the Closing for the period provided in Paragraph 5.2, below.

(b)  No suit, action, investigation, inquiry or other legal or administrative
proceeding by any governmental authority or any other person shall have been instituted
or threatened which seeks to enjoin, restrain or prohibit, or which questions the validity
or legality of, the transactions contemplated hereby or which otherwise seeks to affect or
could affect the transactions contemplated hereby or impose damages or penalties upon
any party hereto if such ttansactions are consummated.

(¢)  The waiting period (and any extension thereof) applicable to the
transactions contemplated hereby under the HSR Act shall have been terminated or shall
have expired, and approvals under all similar competition or merger control laws that are
reasonably determined by Buyer to be to be applicable to the transactions coutemplated
hereby shall have been obtained.

()] (Intentionally Left Blank]
(¢)  The Buyer shall have delivered to the Sellers the following:

) The Buyer shall deliver to the Company the payment of the
Purchase Price in the manner required by Paragraph 2.3, above.

(i)  The Sellers shall have received a certificate from the Secretary (or
other similar officer) of the Buyer, in a form reasonably satisfactory to the Sellers,
setting forth the resolutions of the Board of Directors (or other similar governing
body) of the Buyer authorizing the execution of this Agreement, and all
agreements, documents and instruments to be executed in connection herewith
and the taking of any and all actions deemed necessary or advisable to
consummate the transactions contemplated herein.

(i) TPTC shall have received the Sales and Marketing Agreement,
duly executed by the Buyer.

(iv)  TPTC and PCDI shall have received a Non-Competition
Agreement, in the form of Exhibit 3.2(e)(iv) attached hereto, setting forth the
Buyer’s agreement not to engage in the business of tissue converting on the terms
set forth therein, duly executed by the Buyer.

(v)  An opinion from Godfrey & Kahn, S.C., legal counsel to the
Buyer, dated as of the Closing Date, in the form attached hereto as

Exhibit 3.2(e)(v).

(vi)  The Assighment and Assumption Agreement, duly executed by the
Buyer.

In the event that any of the foregoing conditions to Closing shall not have been satisfied, the
Sellers may elect to: (i) terminate this Agreement without liability to the Sellers; or (ii)
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consummate the transactions contemplated herein despite such failure, Regardless of whether
the Sellers elect to terminate this Agreement or consummate the transactions described herein, if
such failure shall be as a result of a breach of any provision of this Agreement by the Buyer
(including, without limitation, the failure of the Buyer to execute and/or deliver to the Sellers any
item deseribed in Paragraph 3.2(e), above), the Sellers may seek appropriate remedies for any
and all damages, costs and expenses incurred by the Sellers by reason of such breach including,
without limitation, indemnification pursuant to Article IX, below.

ARTICLE 1V

Warranties and Representations of the Sellers

4.1. Warmanties and Representations. The Sellers hereby jointly and severally warrant
and represent to the Buyer, which warranties and representations shall survive the Closing for the
period set forth in Paragraph 4.2, below, as follows:

4.1.1.  Authority of the Sellers. The Company has full right, power and authority to sell,
transfer and deliver to the Buyer the full legal and beneficial ownership in the Subject Assets to
be sold by the Company pursnant to this Agreement, and each of the Sellers has full right, power
and authority to consummate the transactions contemplated herein. This Agreement has been,
and each Ancillary Agreement to which each Seller is a party hereto will be, duly and validly
executed and delivered by each Seller and this Agreement and such Ancillary Agreements are
and shall constitute the legal, valid and binding obligation of each Seller enforceable against
each Seller in accordance with their respective terms. Except as set forth in Section 4.1.1 of the
Schedule of Exceptions, the execution, delivery and performance of this Agreement and the
Ancillary Agreements to which each Seller is a party does not, and the consummation of the
transactions contemplated hereby and compliance with the terms hereof and thereof by the
Sellers will not (i) conflict with, or result in a breach or violation of, any Laws, or any judgment,
order or decree applicable to any Seller or the Subject Assets, or (ii) violate or conflict with, or
result in a breach under, or result in the imposition of any lien, claim or encumbrance upon any
of the Subject Assets pursuant to, any agreement, instrument or document to which any Seller is
a party or is subject, or which affects any Seller or the Subject Assets and which is not otherwise
waived. No action, consent, approval, order or authorization of or registration, declaration, or
filing with, any court or governmental or administrative body or agency or other third party is
required to be obtained or made in connection with the execution and delivery of this Agreement
and the Ancillary Agreements by the Sellers or the consummation by the Sellers of the
transactions contemplated hereby.

4.1.2. Shareholder Agreements. Except for this Agreement and the Ancillary
Agreements executed in connection herewith, there are no voting trust agreements, powers of
attorneys, proxies or any other contracts, agreements, arrangements, comumitments, plans or
understandings, written or oral, restricting or otherwise relating to the management of the
Company, or otherwise granting any person any right in respect of such Subject Assets and there
are no existing restrictions on the transfer of the Subject Assets.

4.1.3. Litigation Apainst Sellers. Except as set forth in Section 4.1.3 of the Schedule of
Exceptions, there is no claim, action, suit, proceeding, arbitration, investigation or inquiry before
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any court or governmental or administrative body or agency, any securities or commodities
exchange, other regulatory body or any private arbitration tribunal now pending or, to the
knowledge of the Sellers, threatened, against or relating to any Seller which would affect the
ability of the Sellers to consummate the sale of the Subject Assets or the other transactions
contemplated by this Agreement.

4.1.4. Corporate Matters. The Company is a corporation duly incorporated, validly
existing and in good standing under the laws of Wisconsin. The Company has the power and
authority to own or lease its properties and to carry on all business activities now or proposed to
be conducted by it. The Company is duly qualified and in good standing in each jurisdiction in
which the nature of its business or the ownership, leasing or holding of its assets makes such
qualification necessary. Attached hereto as Exhibit 4.1.4 is a true, complete and correct list of
all jurisdictions in which the Company is qualified to do business as a foreign corporation,
Except as set forth in Section 4.1.4 of the Schedule of Exceptions, the consummation of the
transactions contemplated hereby and compliance with the terms hereof will not (a) conflict with,
ot result in any breach or violation of (i) any provision of the Articles of Incorporation or By-
Laws of the Company, or (ii) any applicable Law or any judgment, order or decree applicable to
or which affects or binds the Company or its assets or properties; (b) require any consent,
approval, authorization, license, permit, registration, filing, recording or waiver under any order,
writ, judgment, injunction, decree, determination, award or Law which affects or binds the
Company or under any governmental or judicial license, franchise, permit or approval held by
the Company or which binds or may affect the Company or any of the Company’s assets; or (©)
violate or conflict with, or result in a breach under, or result in the impasition of any lien, claim
or encumbrance upon any of the Company’s assets pursuant to, any agreement, instrument or
document to which the Company is a party or is subject or which affects the Company or its
assets or properties which has not otherwise been waived.

4.1.5. Title To and Condition of the Subject Assets. The Company has good and
marketable title to all of the Subject Assets, personal and real, tangible and intangible, free and

clear of all liens, claims, encumbrances and security interests whatsoever other than those liens
described in Section 4.1.5 of the Schedule of Exceptions (the “Permitted Liens”). The Subject
Assets are sufficient for the operation of the Company’s business in the ordinary course of
business and are suitable for the purpose for which they are being used. Any leased personal
property included within the Company’s assets is in the condition required of such propetty by
the terms of the lease applicable thereto during the term of the lease and upon the expiration
thereof, No Affiliate of the Company has any interest in any right, property or asset used or
required by the Company in the operation of the Company’s business.

4.1.6. Real Estate. Except as set forth in Section 4.1.6 of the Schedule of Exceptions,
with respect to the Real Estate:

(@)  subject to Permitted Liens and Permitted Real Estate Encumbrances, the
Company has good and marketable fee title, free and clear of any security interest,
mortgage, pledge, option, right of first refusal, encumbrance, charge, easement, covenant,
or other lien or restriction;
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(b)  neither the Real Estate nor the Company’s use thereof is in violation of
any applicable Law;

(c) Subject to Permitted Liens and Permitted Real Estate Encumbrances, none
of the Real Estate is subject to any lease, option to purchase or rights of first refusal;

(d)  except for liens for taxes not yet due and payable and the Permitted Real
Estate Encumbrances, there are no (i) actual or, to the Sellers’ knowledge, proposed
special assessments; (ii) pending or, to the Sellers’ knowledge, threatened condemnation
proceedings; (iii) pending or, to the Sellers’ knowledge, threatened litigation or
administrative actions; (iv) mechanics’ or materialman’s liens; (v) material structural or
mechanical defects in any of the buildings located on the Real Estate; (vi) planned or
commenced improvements which may result in an assessment or otherwise affect the
Real Estate; (vii) governmental agency or court orders requiring the repair, alteration or
correction of any existing condition with respect to the Real Estate or any portion thereof;
or (viii) pending or, to the Sellers’ knowledge, threatened changes in any zoning Laws or
ordinances which may affect the Real Estate;

(e) the legal descriptions set forth on attached Exhibit 4.1.6(e) accurately
describes each parcel of the Real Bstate; (ii) the buildings and improvements on the Real -
Estate are located within the boundary lines of such the Real Estate, are not in violation
of applicable setback requirements or zoning Laws, and do not encroach on any
casements which may affect the Real Estate; (jii) none of the Real Estate serves any
adjoining property for any purpose inconsistent with the use of such parcel; and (iv) none
of the Real Estate is located within any flood plain or any area containing wetlands or
subject to any similar type of restriction for which all applicable permits or licenses
necessary to use thereof have not been obtained; and

(  the buildings, fixtures and other improvements on the Real Estate have
been approved by all necessary governmental authorities and are in good operating
condition, working order and repair, ordinary wear and tear excepted, and suitable for the
purpose for which they are being used by the Company.

4.1.7, Litigation against the Company. Except as set forth in Section 4.1.7 of the
Schedule of Exceptions, there is no claim, action, suit, inquiry, arbitration, proceeding or
investigation or other legal or administrative proceeding pending or, to the Sellers’ knowledge,
threatened against the Company before any federal, state, municipal or other court or
government or administrative body or agency, any securities or commodities exchange, other
regulatory body or any private arbitration tribunal. The Company is not subject to any order,
writ, judgment, injunction or decree of any governmental authority or instrumentality or any
court,

4.1.8. Intellectual Property.

(@)  Exhibit 4.1.8 attached hereto sets forth: (i) all U.S. and foreign issued
design patents, utility patents and other patents, and all pending applications relating to
same, and all reissues, divisions, continuations, continuations-in-part and extensions of
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them; (ii) all registered trademarks, registered service marks, registered trade dress,
trademark, service mark, and trade dress applications, unregistered trademarks and
service marks, trade names, trade dress, logos and designs, and unique product
configurations; (iii) all registered copyrights’ and copyright applications and all renewals
and extensions; and (iv) a general identification of all material trade sectets and know-
how including, without limitation, invention disclosures, new product development
information, formulas, software and vendor and customer lists, owned by the Company
or used in the Company’s business or in which the Company has an interest and the
nature of such interest thereof (items (i) through (iv) hereinafter collectively referred to as
“Intellectual Property”). The Sellers have delivered to the Buyer correct and complete
copies of all such patents, trademarks or copyright registrations, applications, licenses,
agreements and permissions (as amended to date) and have made available to the Buyer
correct and complete copies of all other written documentation evidencing ownership and
prosecution (if applicable) of each such item of Intellectual Property.

(b)  Exhibit 4.1.8 attached hereto also sets forth all licenses, franchises and
permits granted by or to the Company and all other agreements to which the Company is
a party, which create rights in the Company or in any third party regarding any
Intellectual Property specifically or other intellectual property generally including,
without limitation, trademarks, patents, copyrights, trade secrets and know-how
(hereinafter collectively referred to as “Licenses™).

()  Except as set forth in Section 4.1.8 of the Schedule of Exceptions, (i) The
Company is the sole and exclusive owner, free and clear of all liens, claims and
encumbrances, of all right, title and interest in the Intellectual Property and the Company
has the absolute right to use and assign those rights without seeking the approval or
consent of any third party and without payments to any third party; (i) all registrations
and applications for the Intellectual Property are in full force and effect; (iii) there are no
other items of intellectual property that are material to the Company’s business; (iv) there
are no existing or, to the Sellers” knowledge, threatened claims or proceedings by any
person relating to the use by the Company of the Intellectual Property or challenging its
ownership of the same; (v) none of the Intellectual Property is subject to any outstanding
order, decree, judgment, stipulation, written restriction, undertaking or agreement
limiting the scope or use of the Intellectual Property or declaring any of it abandoned;
(vi) to the Sellers’ knowledge, there are no infringing or diluting uses of the Intellectual
Property, and no investigations are pending concerning the possibility of such infringing
or diluting use; and (vii) except for the Licenses, the Company has not granted any
license, franchise, permit or other right to any third party to use any of the Intellectual
Property.

(d)  The Company has not interfered with, infringed upon, misappropriated, or
otherwise come into conflict with any intellectual property rights of third parties, and
neither the Company nor any other of the Sellers has received any charge, complaint,
claim, or notice alleging eny such interference, infringement, misappropriation or
violation.
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4.1.9. Financial Statements. Except as set forth in Section 4.1.9 of the Schedule of
Exceptions, the Financial Statements attached hereto as Exhibit 4.1.9 are true, correct and
complete, and fairly represent the financial condition of the Company on the dates designated
thereon and the results of operations for the periods designated therein and were prepared in
accordance with GAAP (subject to those footnotes to the Financial Statements by the Company’s
accounting firm) subject, in the case of interim financial statements, to appropriate year-end
adjustments. There has been no material change in the capitalization, assets, liabilities, business
prospects, gross margin, profitability, or methods of doing business of the Company since the
Balance Sheet Date other than changes in the ordinary course of business since the Balance
Sheet Date (none of which ordinary course changes have had or will have a Material Adverse
Effect on the business, prospects or condition, financial or otherwise, of the Company’s
business).

4.1.10. Taxes. All Tax returns, reports and forms due prior to the date hereof have been
timely and properly filed and properly reflect the Tax liability and/or net operating loss of the
Company. Except as set forth in Section 4.1.10 of the Schedule of Exceptions, the Company has
not requested any extension of time within which to file returns in respect of any Taxes. Except
as set forth in Section 4.1.10 of the Schedule of Exceptions, all Taxes and withholding amounts
due and payable by the Company prior to the Closing, and all Taxes for which the Company may
otherwise be liable, will have been paid in full prior to the Closing. The Company has withheld
and paid over all Taxes required to have been withheld and paid over, and complied with all
information reporting and backup withholding requirements, including maintenance of required
records with respect thereto, in connection with amounts paid or owing to any employee,
creditor, independent contractor or other third party. The provision made for Taxes on the
Financial Statements attached hereto as a part of Exhibit 4.1.9, is sufficient for the payment of
all accrued and unpaid Taxes payable by the Company for the periods ending on such dates and
for all periods prior thereto. No Tax deficiencies have been proposed or assessed against the
Company. There are no pending or, to the Sellers’ knowledge, threatened audits, investigations
or claims for or relating to any liability in respect of Taxes and there are no matters under
discussion with any governmental authorities with respect to Taxes that are likely to result in an
obligation by the Company to pay any additional amount of Taxes. No Tax liens have been filed
on any asset owned by the Company. The Company is not, and never has been, a party to a Tax
sharing agreement. The Company is not liable for the unpaid Taxes of any other Person whether
by contract, operation of law or otherwise.

4.1.11. Undisclosed Commitments or Liabilities. There are no commitments, liabilities
or obligations relating to the Company, whether accrued, absolute, contingent or otherwise
including, without limitation, guaranties by the Company of the liabilities of third parties, for
which specific and adequate provisions have not been made on the Financial Statements, except
those incurred in or as a result of the ordinary course of business since the Balance Sheet Date
(none of which ordinary course obligations have had or will have a Material Adverse Effect on
the Company).

4.1.12. Contracts and Other Agreements. Exhibit 4.1.12 attached hereto sets forth a true
and complete list of all of the following with respect to which the Company is a party or by
which any of the Real Estate or any of the Company’s assets are bound (collectively, the
“Contracts™): (i) all purchase orders and sales orders not in the ordinary course of business and
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all purchase and sales orders in excess of Twenty Five Thousand Dollars ($25,000.00), all
arrangements or agreements, whether written or oral, between the Company and any of the other
Sellers or any other Affiliate, loan agreements, supply agreements, sole source arrangements,
security agreements, notes, guarantees, mortgages, licenses, technology agreements, royalty
agreements, licensing agreements, authorizations, construction permits, leases, employment
agreements, compensation agreements, covenants not to compete, confidentiality agreements,
commission agreements, sales representative, distributorship or marketing agreements, employee
benefit plans, profit sharing plans, pension plans, group insurance, bonus plans or other contracts
or agreements (excluding purchase and sales orders except as described above) made in the
ordinary course of business for an amount greater than Five Thousand Dollars ($5,000.00) over
the term of such Contract or extending more than sixty (60) days from the Closing Date, and (ii)
all other contracts or agreements, whether written or oral, not made in the ordinary course of
business. True and comrect copies (or memoranda describing each with respect to oral
agreements or plans) of each of the Contracts, and all amendments and modifications thereof,
have been delivered to the Buyer. Each Contract is valid, binding and in full force and effect in
accordance with its terms. Except as set forth in Section 4.1.12 of the Schedule of Exceptions,
neither the Company, and to the Sellers’ knowledge, no other party to any Contract is in breach
or default under any Contract (with or without the lapse of time, or the giving of notice, or both).

4.1.13. Products. No claim for product liability has been asserted against the Company
during the five (5) year period immediately preceding the date hereof and no event has occurred
which might give rise to the assertion of any such claim. There is no deficiency or inadequacy in
the manufacture, design or formulation of any of the products of the Company which may result
in any such claim. All products sold by the Company have been manufactured in compliance
with all applicable manufacturing and quality control procedures.

4.1.14. Product Warranties. All products and services manufactured and/or sold by the
Company (and the delivery thereof) prior to the date hereof have been in conformity with all
applicable contractual commitments and all expressed or implied warranties. No liability for any
warranty claims exists for the repair or replacement thereof or other damages in connection with
such services, sales or deliveries, except for any such claims incurred in the ordinary course of
business consistent in amount and character with past experience of the Company. All product
labeling of the Company is in conformity with all applicable Laws. Copies of the standard terms
and conditjons of sale, delivery or lease of the Company (including all warranty: provisions) are
attached hereto as Exhibit 4.1.14.

4.1.15. Employees. Exhibit 4.1.15 attached hereto contains:

(8)  alist of all employee handbooks and/or manuals relating to the employees
of the Company, true and correct copies of which have been delivered to the Buyer; and

(b)  alist of all employees of the Company, together with their job
descriptions, rates of salary, wages or commissions, vacation benefits and accrual rates,
and each/bonus, deferred compensation, stock option, incentive compensation, severance
or termination pay agreement or employment benefit applicable to each such employee,
whether formal or informal.
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4.1.16. Labor Practices. With respect fo the employees of the Company:

(8)  The Company is in compliance with all applicable Laws relating to
employment discrimination, employee welfare and labor standards. There is no basis for
any claim by any past or present employee of the Company that such employee was
subject to a wrongful discharge or any employment discrimination by the Company or its
management arising out of or relating to such employee’s race, sex, age, religion,
national origin, ethnicity, handicap or any other protected characteristic under applicable
Law.

(b)  The Company is in compliance with the Federal Occupational Safety and
Health Act, the regulations promulgated thereunder and all other applicable Laws relating
to the safety of employees or the workplace or relating to the employment of labor,
including, without limitation, any provisions thereof relating to wages, bonuses,
collective bargaining, equal pay and the payment of social security and similar payroll
taxes. No proceedings are pending before any court, government agency or
instrumentality or arbitrator relating to labor matters, and there is no pending
investigation by any governmental agency or, to the knowledge of the Sellers, threatened
claim by any such agency or other person relating to labor or employment matters.

(c) The Company is not a party to any understanding (whether written or
oral), agreement or contract with any union, labor organization, employee group, or other
entity or individual which affects the employment of employees of the Company,
including but not limited to, any collective bargaining agreements or labor contracts.

(d)  To the Sellers’ knowledge, none of the employees of the Company are in
the process of being organized by or into labor unions or associations. The Company has
not been subject to a strike, slowdown or other work stoppage during the three (3) year
period immediately preceding the date hereof and, to the Sellers’ knowledge, there are no
strikes, slow-downs or work stoppages threatened against the Company.

(e To the knowledge of the Sellers, no key employee or group of employees
has expressed plans to terminate employment with the Company.

4.1.17. ERISA.

(@  Exhibit 4.1.17 attached hereto lists all profit sharing, pension or
retirement plans, programs, arrangements or agreements, and each other employee
benefit plan, program or agreement maintained or contributed to or required to be
contributed to for the benefit of any employee or terminated employee of the Company,
whether formal or informal (the “Plan” or “Plans™). The Company does not have any
formal plan or commitment, whether legally binding or not, to create any additional Plan
or modify or change any existing Plan that would affect any employee or terminated
employee of the Company.

(b)  No Plans are covered by Title IV of ERISA, nor has the Company ever
maintained any such a plan covering employees or former employees of the Company.
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(¢)  The Company has heretofore delivered to the Buyer a true and complete
copy of each Plan (including all amendments thereto).

(@  Full payment has been made of all amounts which the Company is
required to pay under the terms of each of the Plans for the most recent plan year thereof
ended prior to the date of this Agreement, and all such amounts payable with respect to
the portion of the current plan year ending on the Closing Date will be paid by the
Company on or prior to the Closing Date.

(e)  Each of the Plans conforms to, and has been operated and administered in
accordance with, all applicable Laws, including but not limited to, ERISA and the Code.
Each of the Plans which is intended to be “qualified” within the meaning of Section
401(a) of the Code is so qualified and is the subject of a currently effective favorable
determination letter issued by the Internal Revenue Service with respect to the
qualification of such Plan under the Code.

® Neither the Company nor any of the Plans, nor any trust created
thereunder, nor any trustee or administrator thereof, has engaged in a transaction in
connection with the Company, or any trustee or administrator or any such trust, or any
party dealing with the Plans or any such trusts, which could be subject to either a material
civil penalty assessed pursuant to Section 502(i) of ERISA or a material tax imposed
pursuant to Section 4975 of the Code. There are not pending, or to the Sellers’
knowledge, threatened claims by or on behalf any of the Plans by any employee or
beneficiary covered under any such Plan or otherwise involving any such Plan (other than
routine claims for benefits) and there have not been any “prohibited transactions” under
the meaning of ERISA or the Code with respect to any Plan.

(8)  The Company does not contribute to or participate in any multi-employer
plan (within the meaning of Section 4001(a)(3) under ERISA) covering employses or
former employees of the Company.

4.1.18. Events Since Balance Sheet Date. Except as set forth in Section 4.1.18 of the
Schedule of Exceptions, since the Balance Sheet Date, the Company has not suffered any
material adverse change in its assets, business or prospects and the Company has been operated
only in the normal and ordinary course consistent with past practice and have not done any of the
following: (i) incurred or agreed to incur any obligations or liabilities, absolute, incurred,
contingent or otherwise, whether due or to become due, except (a) current Ppayables and accruals
and (b) the obligations contemplated by this Agreement; (ii) mortgaged, pledged or subjected to,
or agreed to mortgage, pledge or subject to, any lien, charge, security interest or any other
encumbrance or restriction, any of its assets, except for this Agreement; (iii) sold, transferred,
leased or otherwise disposed of or agreed to sell, transfer, lease or otherwise dispose of any of its
assets (except sales of inventory in the ordinary course of business), or cancelled or
compromised, or agreed to cancel or compromise, any debt or claim, or waived or released, or
agreed to waive or release, any right of substantial value; (iv) suffered any damage, destruction
or loss (whether or not covered by insurance) having a Material Adverse Effect; (v) transferred
or granted, or agreed to transfer or grant, any rights under, or entered into or agreed to enter into,
any settlement regarding the breach or in infiingement of any lease, license, patent, copyright,
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trademark, trade name, invention or similar rights relating to such entity, or modified or agreed
to modify any existing rights with respect thereto; (vi) made, or agreed to make, any direct or
indirect change (including any general form increase) in the rate of compensation, commission,
bonus or other remuneration payable, or paid or agreed to pay, conditionally or otherwise, any
bonus, extra compensation, pension or severance pay, to any employee other than raises, bonuses
and increases in compensation granted in the ordinary course of business consistent with past
practices; (vii) acquired or agreed to acquire any assets which, individually or in the aggregate,
are in excess of Ten Thousand Dollars ($10,000.00) or made or agreed to make any capital
expenditures or capital additions or betterments; (viii) discharged or satisfied, or agreed to
discharge or satisfy, any lien, charge or encumbrance, or paid or agreed to pay any obligation or
liability, whether absolute, accrued, contingent or otherwise, whether due or to become due,
aother than cuirent liabilities shown on the balance sheet as at the Balance Sheet Date and current
liabilities incurred since the date of such balance sheet in the ordinary course of business; (ix)
made or agreed to make any forward purchase commitments in excess of the requirements of
such entity for normal operating inventories of quantity and quality consistent with past
practices, or at prices higher than current market prices; (x) deferred, extended or failed to pay,
any indebtedness when and as the same became due or allowed the level of indebtedness to
increase in any material respect; (xi) suffered any labor trouble adversely affecting the
Company’s business; (xii) made any change in the manner which extends discounts or credits to
customers or suppliers or distributors or otherwise deals with customers or suppliers or
distributors; (xiii) made any change in its selling, pricing or advertising practices inconsistent
with its prior practice and prudent business practices prevailing in the industry; or (xiv) made or
agreed to make any modification or amendment to any of the Contracts or terminated or agreed
to terminate any Contract.

4.1.19. Compliance With Environmental Laws. Except as set forth in Section 4.1.19 of
the Schedule of Exceptions:

(@  Except in compliance with all Environmental Laws, there are no and, to
the knowledge of the Sellers, there have never been any Hazardous Substances (A) at, on,
in, above or under the Real Estate or (B) on any adjacent property including, without
limitation, Hazardous Substances otiginating or emanating from any other property that
are present in, on, under or above the Real Estate or Hazardous Substances originating or
emanating from the Real Estate that are present in, on, under or above any other property
and no Hazardous Substances have ever been generated, treated, stored, disposed of,
handled on, spilled, discharged or released on or from or removed from the Real Estate
by the Company or any of the other Sellers and, to the knowledge of the Sellers, by any
third party;

(b)  The Company has not and, to the knowledge of the Sellers, no current or
former owner of the Real Estate has, received any notice from any governmental agency
or any third party notifying of (A) any Hazardous Substances which have been generated,
treated, stored, handled or removed from or disposed of on the Real Estate, or (B) any
Hazardous Substance which has migrated on, in, under, above or to the Real Estate from
any adjacent property or which has migrated, emanated or originated from the Real Estate
onto any other property or (C) any violation of any actual or potential liability,
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responsibility or obligation arising out of or relating to any Environmental Law with
respect to the Company or the Real Estate,

(¢)  The Company has obtained all necessary Governmental Approvals
required for the operation of the Company’s business and the use of the Real Estate
required by any Environmental Law;

(d)  No Environmental Claim with respect to the Company or Real Estate is
pending or, to the knowledge of the Sellers, threatened;

(e) No action concerning any Environmental Law has been taken or is
threatened against the Company, or to the knowledge of the Sellers, current or previous
owners of the Real Estate by any governmental department or agency or third party;

@ The Company and the Company’s assets are, and at all times in the past,
have been in compliance with each Environmental Law and with all Governmental
Approvals issued in connection with the operation of the Company’s business and the use
of the Real Estate;

(g)  The consummation of the transactions contemplated by this Agreement
does not (A) impose any obligations on the Company under any Environmental Law,
including without limitation, for the investigation or cleanup of the Real Estate, or ®)
requite notification to or consent of any governmental authority or third party pursuant to
any Environmental Law;

(h)  None of the Real Estate contains and, to the knowledge of the Sellers, has
never contained any (A) underground or aboveground storage tanks, (B) asbestos-
containing material, PCB’s, radon, or urea formaldehyde foam, (C) landfill or dumps, (D)
septic systems or wells of any type, or (E) a hazardous waste management facility as
defined pursuant to RCRA or any comparable state law;

@ No action ot failure to act by the Company or any of the other Sellers, or
to the knowledge of the Sellers, the current or former owners of the Real Estate has
occurred with respect to the Real Estate which, with the passage of time, the giving of
notice, or both, would constitute a violation of any Environmental Law or give rise to an
Environmental Claim;

G4) To the knowledge of the Sellers, none of the Company’s assets are
required to be upgraded, modified or replaced to be in compliance with any existing or
proposed Environmental Law; and

(k)  Attached as part of Exhibit 4.1.19 is a copy of all Environmental Claims,
repoits, studies, assessments and audits or the like of, in the possession of or available to
the Company or any of the other Sellers with respect to any environmental matter
associated with the Company’s business, the Real Estate or any of the Company’s assets.

4.1.20. Insurance. The Company maintains policies of fire and casualty, liability and
other forms of insurance and bonds in such amounts, with such deductibles, and against such
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risks and losses as are reasonable for the business and the assets of the Company. A true and.
complete list of all such insurance and bonds currently maintained by the Company is attached
hereto as Exhibit 4.1.20. Each such insurance policy and bond is in full force and effect and the
Company has not received notice of and is not otherwise aware of any cancellation or threat of
cancellation of such insurance or bond. Exhibit 4.1.20 attached hereto also sets forth all
property damage, personal injury, workers’ compensation, products liability or other claims that
have been made against the Company in the last five (5) years or which are pending against the
Company or, to the Sellers’ knowledge, threatened against the Company,

4.1.21. Licenses: Permits. The Company is in compliance with and has all permits,
registrations and authorizations required by all applicable Laws in the operation of the
Company’s business. Attached hereto as Exhibit 4.1.21 is a true and complete list of all
licenses, permits, registrations and authorizations issued or granted to the Company by local,
state or federal government authorities or agencies. The Company is not in breach or violation
of any applicable Law relating thereto and all such licenses, registrations, permits and
authorizations are current and effective.

4.1.22, Compliance With Laws. The operation of the Company’s business and the sale
and distribution of all goods and services by the Company are and have been in compliance with
all Laws. No notice has been issued nor any investigation or review is pending or, to the Sellers’
knowledge, threatened by any governmental entity (i) with respect to any alleged violation by the
Company or any representative of any of the Company of any Law, or (if) with respect to any
alleged fajlure to have all permits, certificates, licenses, approvals or other authorizations
required by Law in connection with the operation of the Company’s business.

4.1.23. Customers; Suppliers. Exhibit 4.1.23 attached hereto sets forth, with respect to
the last two (2) fiscal years of the Company and with respect to the six (6) month period ended
June 30, 2006, a list of (i) the dollar amount derived from each of the ten (10) largest (based on
dollar amounts purchased from the Company) customers of the Company, and (ii) the dollar
amount purchased from the ten (10) largest (based on dollar amounts purchased by the
Company) suppliers of the Company. Neither the Company nor any other Seller has any reason
to believe or has received any notice or indication of the intention of any of the customers,
suppliers or third parties to material contracts of the Company, to cease doing business or reduce
in any material respect the business transacted with the Company or to terminate or modify any
agreements with the Company (whether upon consummation of the transactions contemplated
hereby or otherwise).

4.1.24. Brokers; Agents. None of the Sellers have dealt with any agent, finder, broker or
other representative in any manner which could result in the Buyer being liable for any fee or
commission in the nature of a finder’s fee or originator’s fee in connection with the subject
matter of this Agreement.

4.1.25. Warranties True and Correct. No warranty or representation by the Sellers
contained in this Agreement, the Exhibits and Schedule of Exceptions attached hereto, any
Ancillary Agreement or in any writing to be furnished pursuant hereto contains or will contain
any untrue statement of fact or omits or will omit to state any material fact required to make the
warranties or representations therein contained not misleading and there is no fact or condition
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that has not been disclosed in writing to the Buyer that adversely affects or is reasonably likely to
adversely affect the Company or the ability of the Sellers to perform their obligations hereunder
or thereunder.

4.2.  Warranties Survive Closing. Notwithstanding any investigation by or information
supplied to the Buyer, the warranties and representations of the Sellers contained herein and in
any document delivered pursuant hereto, shall be true and correct on the date hereof and shall
survive the Closing as follows: (i) for the representations and warranties described in Paragraphs
4.1.1 and 4.1.4, and the first sentence and last sentence of Patagraph 4.1.5, and any
representation or warranty fraudulently made, indefinitely, (i) for the representations and
warranties described in Paragraphs 4.1.10, 4.1.17(e)-(g) and 4.1.19, for four (4) years, and (iii)
for all other representations and warranties, for eighteen (18) months. Any claim for
indemnification under Paragraph 9.1(a) hereof made in writing prior to the expiration of such
applicable survival period, and the rights of indemmity with respect thereto shall survive such
expiration until resolved or judicially determined; and any such claim not so made in writing
prior to the expiration of such applicable survival period shall be deemed to have been waived.

4.3.  Knowledge of the Sellers. For those warranties and representations set forth in
this Article IV which are subject to the qualification “to Sellers’ knowledge,” or similar terms,
the Sellers shall be deemed to have knowledge of a matter if (1) any of the Sellers and/or any
officer, director and/or management personnel of the Company has knowledge of the matter, or
(if) such matter has come, or should reasonably be expected to have come, to the attention of any
of the Sellers or any officer, director or management personnel of the Company if such party had
conducted a reasonable due diligence review of the Company’s operations and business
including reasonable inquiries to key personnel and a review of, and discussions with key
personnel regarding, the books, records and operations of the Company.

ARTICLE V

Warranties and Representations of the Buyer

5.1.  Warranties and Representations. The Buyer hereby warrants and represents to the
Sellers, which warranties and representations shall survive the Closing for the period set forth in
Paragraph 5.2, below, as follows:

5.1.1. Authority. The Buyer is a limited liability company duly organized and validly
existing under the laws of the State of Delaware, and has the power and authority to carry on all
business activities currently conducted by it. The Buyer has the power and authority to enter into
this Agreement and the Ancillary Agreements to be signed by it and to consummate the
transactions contemplated hereby, The execution and delivery of this Agreement and the
Ancillary Agreements to which the Buyer are a party and the consummation of the transactions
contemplated hereby by the Buyer have been approved by all necessary limited liability
company action on the part of the Buyer and are and shall constitute valid and legally binding
obligations of the Buyer, enforceable against the Buyer in accordance with their respective
terms.
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5.1.2. No Conflict. The execution and delivery of this Agreement and the Ancillary
Agreements by the Buyer does not, and the consummation of the transactions contemplated
hereby and compliance with the terms hereof by the Buyer will not: (a) conflict with, or result in
any breach or violation of: (i) any provision of the Certificate of Organization or operating or
similar governing agreement of the Buyer, or (i) any judgment, order, decree, or Law, applicable
to the Buyer, or (b) violate or conflict with, or result in a breach under, any agreement,
instrument or document to which the Buyer is a party or are subject not otherwise waived. No
action, consent, approval, order or authorization of, or registration, declaration or filing with, any
federal, state, municipal or other court or governmental or administrative body or agency, or
other third party is required to be obtained or made in connection with the execution and delivery
of this Agreement and the Ancillary Agreements by the Buyer or the consummation by the
Buyer of the transactions contemplated hereby.

5.1.3. Brokers; Agents. The Buyer has not dealt with any agent, finder, broker or other
representative in any manner which could result in the Sellers being liable for any fee or
commission in the nature of a finder’s or originator’s fee in connection with the subject matter of
this Agreement.

5.14. Warranties True and Correct. No warranty or representation by the Buyer
contained in this Agreement, the Exhibits attached hereto, any Ancillary Agreement or in any
writing to be furnished pursuant hereto contains or will contain any untrue statement of material
fact or omits or will omit to state any material fact required to make the statements therein
contained not misleading.

52. Warranties Survive Closing. Notwithstanding any investigation by or information
supplied to the Sellers, the warranties and representations of the Buyer contained herein and in
any document delivered pursuant hereto, shall be true and correct on the date hereof and shall
survive the Closing as follows: (i) for the representations and warranties described in Paragraphs
5.1.1 and 5.1.2, indefinitely, and (ii) for all other representations and warranties, for eighteen
(18) months. Any claim for indemnification under clause (i) of Paragraph 9.2 hereof made in
writing prior to the expiration of such applicable survival period, and the rights of indemnity
with respect thereto, shall survive such expiration until resolved or judicially determined; and
any such claim not submitted in writing prior to the expiration of such survival period shall be
deemed to have been waived.

ARTICLE VI

Schedule of Exceptions

The schedules and information set forth in the Schedule of Exceptions attached hereto
(the “Schedule of Exceptions™) specifically refer to the paragraph of this Agreement to which
such schedule and information is responsive and each such schedule and information shall not be
deemed to have been disclosed with respect to any other paragraph of this Agreement or for any
other purpose. All capitalized terms used in the Schedule of Exceptions and not otherwise
defined therein shall have the same meanings as are ascribed to such terms in this Agreement,
The Schedule of Exceptions shall not vary, change or alter the literal meaning of the
representations and warranties of the Sellers contained in this Agreement, other than creating
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exceptions thereto which are directly responsive to the language of the warranties and
representations contained in this Agreement.

ARTICLE VII

Covenants

7.1.  Access. Prior to the Closing, the Buyer (including its officers, directors,
employees, accountants, consultants, legal counsel, financing sources, agents and other
representatives) shall be entitled to have such access to the officers, employees, agents, assets,
properties, business, operations, books, records, commitments and contracts of the Company as
is reasonably necessary or appropriate in connection with the Buyer’s investigation of the
business operations of the Company and the Subject Assets with respect to the transactions
contemplated hereby. No investigation by the Buyer shall diminish or obviate any of the
representations, warranties, covenants or agreements of the Sellers contained in this Agreement.
In order that Buyer may have full opportunity to make such investigation, the Sellers shall
furnish the representatives of the Buyer during such period with all such information and copies
of such documents concerning the affairs of the Company as such representatives may
reasonably request and cause its officers, employees, consultants, agents, accountants and
attorneys to cooperate fully with such representatives in connection with such investigation.

7.2.  Conduct of Business in the Ordinary Course. Until the Closing, the Company

shall, and the other Sellers shall use their best efforts to cause the Company to, carry on its
business diligently and substantially in the manner as heretofore conducted, and shall not make
or initiate any unusval or novel methods of purchase, sale, management, accounting or aperation,
or make any adjustments in the pricing or advertising of their products or services not consistent
with their past business practices. The Company shall not, and the other Sellers shall not cause
the Company to, enter into any contract or commitment to engage in any transaction not in the
ordinary course of its business or not consistent with its past business practice. The Company
shall, and the other Sellers shall use their best efforts to, preserve for the Buyer the Company’s
business organization, including present key employees, and the Company’s relationship with
suppliers, customers and others having business relations with the Company, Without limiting
the scope of the foregoing, the Company shall, and the other Sellers shall cause the Company to,
until the Closing:

(@  Use, preserve and maintain its properties and assets on a basis consistent
with past practices.

(b)  Maintain all insurance covering any of its business, properties or assets in
full force and effect through the close of business on the Closing Date.

(¢)  Continue to purchase raw materials and supplies in accordance with
cwrrent production schedules and in quantities and qualities consistent with past practices
and not in excess of its reasonable requirements.
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(d)  Payall debts and obligations as the same became due and payable, except
to the extent contested in good faith by appropriate proceedings and (and with
appropriate reserves established therefor). '

()  Maintain books, accounts and records in the usual manner and on a basis
consistent with past practices.

Furthermore, and without limiting the scope of the foregoing, the Company will not, and the
other Sellers will not cause the Company to, without the prior written consent of the Buyer:

® Make any capital expenditures, or commitments with respect thereto
(including, without limitation, capital leases), in excess of Twenty-Five Thousand Dollars
($25,000) for individual items, or in excess of One Hundred Thousand Dollars
($100,000) in the aggregate (other than in connection with the repair of control cables).

(@) Sell, transfer, lease or otherwise dispose of or agree to sell, transfer lease
or otherwise dispose of any of the Subject Assets (other than sales of inventory made in
the ordinary course of business) or cancel or compromise, or agree to cancel or
compromise, any debt or claim, or waive or release, or agree to waive or release, any
right of substantial value relating to the Company or the Subject Assets.

(h)  Make or agree to make, any direct or inditect change (including any
general increase) in the rate of compensation, commission, bonus or other remuneration
payable, or grant any severance or termination pay to, or increase benefits payable under
any existing severance or termination pay policies to, or enter into or modify any
employment agreements with any employees, agents and/or representatives or pay any
employee bonuses or make any profit sharing contributions prior to the Closing Date,

(] Adopt or amend or increase compensation or benefits payable under, or
take any actions which might result in an adverse Tax or other consequences with respect
to, any bonus, profit sharing, compensation, stock option, pension, retirement, deferred
compensation, collective bargaining agreement or other plan, agrecment, trust, fund or
arrangement for the benefit of any employee or class of employees.

® Commit any act or omit to do any act, or permit any act or omission to act,
which will or may cause a breach of any Assumed Contract or make or agree to make any
modification or amendment to any of the Assumed Contracts or terminate or agree to
terminate any Assumed Contract.

(k)  Change the prices charged for services or products except in accordance
with past practices or change credit policies.

() Incur any indebtedness other than indebtedness for accounts payable to
trade creditors or to third party lenders, in each case, incurred in the ordinary course of
business in connection with obtaining materials or services.
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(m)  Mortgage, pledge or subject to, or agree to mortgage, pledge or subject to,
any lien, charge, security interest or any other encumbrance or restriction on any of the
Subject Assets; or

(m)  Transfer or grant, or agree to transfer or grant, any rights under, or enter
into or agree to enter into, any settlement regarding the breach or infringement of any
Intellectual Property or similar rights relating to the Company or the Subject Assets or
modify or agree to modify any existing rights with respect thereto.

7.3.  Retention of Emplovees. The Company shall, and the other Sellers shall use their
best efforts to, assist the Buyer in retaining those employees of the Company which the Buyer
elects to hire in connection with the operation of the business operations of the Company by the
Buyer subsequent to the Closing,

7.4.  No Shop Provision. The Sellers agree that they shall not solicit or initiate any
proposal with, negotiate, discuss or otherwise communicate with, or furnish or cause to be
furnished any information to, or otherwise cooperate with or enter into any contract or agreement
with any person, corporation, firm or entity with respect to any proposal for the disposition of all
or a substantial portion of the assets, stock or interest of any of the Sellers, These obligations
shall continue until the Closing Date or, if earlier, the date on which this Agreement is
terminated by mutual agreement of the parties hereto or in accordance with the provisions of
Paragraphs 3.1 or 3.2, above, as a result of the failure of any Closing condition to be satisfied.

7.5.  Mutual Covenants. Each Seller and the Buyer covenant and agree as follows:

(@)  The Buyer and the Sellers shall cooperate with each other and shall cause
their respective officers, employees, agents, accountants and representatives to cooperate
with each other after the Closing to ensure the orderly transition of the ownership of the
Subject Assets and the business operations of the Company to the Buyer and to minimize
any disruption to the business of the Buyer and the Sellers that might result from the
transactions contemplated hereby.

()  Onthe Closing Date, the Sellers will deliver or cause to be delivered to the
Buyer all original Records in the possession or control of any of the Sellers. After the
Closing, upon reasonable written notice, the Buyer and the Sellers agree to furnish or
cause to be furnished to each other and their respective representatives, employees,
counsel and accountants access, during normal business hours, to such information
(including Records pertinent to the Company) and assistance relating to the Company as
is reasonably necessary for financial reporting and accounting matters, the preparation
and filing of any returns, reports or forms or the defense of any Tax claim or assessment;
provided, however, that such access does not unreasonably disrupt the normal operations
of the Buyer or the Sellers.

(€)  The Sellers agree that they shall make no public release or announcement
concerning the fransactions contemplated hereby. The Buyer shall have the sole right to
determine what, if any, public announcements shall be made.
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()  From time to time, as and when requested by a party hereto, each party
hereto shall execute and deliver, or cause to be executed and delivered, all such
documents and instruments and shall take, or cause to be taken, all such further or other
actions as such other party may reasonably deem necessary to consummate the
transactions contemplated by this Agreement.

7.6. Consents, In the event any Consent is not obtained on or prior to the Closing
Date, and the Buyer elects to consummate the transactions contemplated herein despite the
Sellers’ failure or inability to obtain such Consent, the Sellers shall continue to use commercially
reasonable efforts to obtain any such assignment or consent after the Closing Date. Until such
time as such assignment or approval has been obtained, the Sellers will cooperate with the Buyer
in any lawful and economically feasible arrangement to provide that the Buyer shall continue to
receive interest in the benefits under any Assumed Contract; provided, however, that the Buyer
shall undertake to pay or satisfy the corresponding liabilities for the enjoyment of such benefit to
the extent the Buyer would have been responsible therefor if such consent or assignment had
been obtained.

7.7. Employees.

(@  The Company shall, and the other Sellers shall use their best efforts to,
assist the Buyer in retaining those employees of the Company that the Buyer wishes to
hire. Any offers of employment made by the Buyer shall be on terms and conditions as
are acceptable to the Buyer in its sole discretion. The Sellers jointly and severally
covenant and agree to pay all wages and benefits (including, without limitation, any
accrued and unused vacation or sick time) through the Closing Date to each employee
hired by the Buyer. Nothing contained in this Agreement shall be deemed to grant any
such employee any right to continued employment after the Closing Date.

(b)  The Sellers, jointly and severally, shall be responsible for, and shall
indemnify and hold the Buyer harmless against and in respect of any liability, loss, claim,
damage or deficiency that arises under the WARN Act or other similar statutes or
regulations of any jurisdiction (“WARN Liabilities”) which arose on or prior to the
Closing Date or as a result of or in connection with the transactions contemplated herein.
The Buyer shall be responsible for, and shall indemnify and hold the Sellers harmless
against and in respect of any WARN Liabilities which arise after the Closing Date with
respect to those employees of the Company hired by the Buyer.

7.8.  Collection of Accounts Receivable. If, following the Closing, the Sellers shall
collect any accounts receivable belonging to the Buyer, the Sellers shall hold the same in trust
and shall promptly pay the same over to the Buyer.

7.9. RiskofToss. Risk ofloss, damage or destruction to any of the Subject Assets
shall be upon the Sellers until the Closing Date and thereafter upon the Buyer. In the event of
any damage, destruction or loss of or to any of the Subject Assets on or prior to the Closing Date,
the Sellers shall take steps to repair, replace and restore the damaged, destroyed or lost property
to its former condition and at Closing the Sellers shall assign to the Buyer all of their respective
rights under any insurance and all proceeds of insurance (excluding business interruption
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proceeds for periods prior to the Closing Date) covering the property damage, destruction or loss
not so repaired, replaced or restored prior to Closing and shall at Closing reimburse the Buyer for
any deductible under such insurance. In the event of any damage, destruction or loss of or to any
of the Subject Assets prior to the Closing Date which would cause a Material Adverse Effect
upon the Subject Assets or materially interfere with the continued operation of the business of
the Company (“Event of Loss™) and such property or asset is not replaced or else repaired or
restored to substantially the condition it was in prior to the Event of Loss on or before the
Closing Date, the Buyer may: (a) elect to consummate the Closing on the Closing Date and
accept the property in its then condition, in which event the Purchase Price shall be reduced by
an amount equaling the repair and/or replacement value (as reasenably determined by the Buyer)
for all property damaged, destroyed or lost in such Event of Loss less all insurance proceeds
received by Buyer from Sellers, or (b) elect to terminate this Agreement, in which event all
parties shall be released from all liabilities and obligations hereunder, except for liabilities for
pre-termination breaches hereof; provided, however, that the Buyer and Sellers may mutually
elect to extend the Closing Date for a reasonable period not to exceed sixty (60) days necessary
to allow the Sellers to complete any such replacement, repair or restoration.

7.10. HSR Act. On October 19, 2006, the Sellers and the Buyer each filed with the
United States Federal Trade Commission (the “FTC") and the Antitrust Division of the United
States Department of Justice (the “DOJ”) the required Notification and Report Forms relating to
the transactions contemplated herein required by the HSR Act. The parties acknowledge that
they received notification from the FTC that it granted early termination of the waiting period
with respect to the fransactions contemplated herein on October 30, 2006.

7.11. Use of Name. As soon as practical after the Closing, and in any event within six
(6) months following the Closing, the Buyer shall cease to use the name “Oconto Falls Tissue” in
connection with the operation of its business.

ARTICLE VIIX

Covenant Not to Compete

8.1.  Non-Competition. The Sellers and Ronald H. Van Den Heuvel (the “Restricted
Parties”) acknowledge and agree that at no time for a period of five (5) years after the Closing
Date shall any of them, either directly or indirectly (including, without limitation, through an
Affiliate or any family member), whether as agent, stockholder (except as the holder of not more
than five percent (5%) of the equity securities of a publicly held enterprise as long as such party
does not render advice or assistance to such enterprise), employer, employee, consultant,
representative, trustee, partner, proprietor or otherwise:

(@  Acquire an ownership interest in, work for, render advice or assistance to
or otherwise engage in the business of the manufacture and/or sale of tissue, medium,
white top, linerboard or gypsum, or procuring contracts related thereto or related to pulp
processing from any “Competitor” (as hereinafter defined); or

(b)  Contact, solicit or entice, or attempt to contact, solicit or entice, any
current supplier, customer or prospective customer of the Company (or any Person that
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was a supplier or customer of the Company during the two (2) year period immediately
prior to the Closing) so as to cause, or attempt to cause, any of said suppliers, customers
or prospective customers not to do business with the Buyer or to purchase products or
services sold by the Buyer from any source other than the Buyer; or

{¢)  Induce, or attempt to induce, any person who is currently an employee of
the Company to leave the employ of the Buyer (if hired by the Buyer following the
Closing) and/or to accept employment elsewhere.

For purposes of this Paragraph 8.1, the term “Competitor” shall mean any business,
incorporated or otherwise, other than the Buyer or an Affiliate of the Buyer, which makes, sells
or offers products or services competitive with those manufactured, sold or offered by the
Company as of the date hereof. This Paragraph 8.1 shall not prohibit the Restricted Parties from
temporarily operating tissue, gypsum and/or linerboard facilities or machines upon start-up of the
facilities or machines in connection with a Restricted Party’s construction projects.

8.2,  Non-Disclosure of Confidential Information. The Restricted Parties each
acknowledge and agree that none of them shall, at any time following the date hereof, disclose
any Confidential Information (as hereinafter defined) to anyone other than to employees and
representatives of the Buyer except any such Confidential Information which is required to be
disclosed by any Restricted Party in connection with any court action or any proceeding before
any administrative body or pursuant to any Law, and then only after such Restricted Party has
given written notice to the Buyer of the intention so to disclose such Confidential Information
and has given the Buyer a reasonable opportunity to contest the need for such disclosure, and the
Restricted Parties shall cooperate with the Buyer in connection with any such contest. For
purposes of this Paragraph 8.2, the term “Confidential Information” shall mean all non-public
and all proprietary information relating to the Company, their customers and products and
services including, without limitation, the following; (i) all formulations, test results,
manufacturing and engineering specifications, production and manufacturing information and
know-how and all other technical information relating to the manufacture, formulation or
production of the products or services; (ii) all information and records concerning products or
services being researched by, under development by or being tested but not yet offered for sale;
(iii} all information concerning the Intellectual Property; (iv) all information concerning pricing
policies, the prices charged to their customers, the volume or orders of such customers and other
information concemning the transactions with their customners or proposed customers; (v)
customer lists; (vi) financial information; (vii) information concerning salaries or wages paid to,
the work records of and other personnel information relative to employees; (viii) information
concerning marketing programs or strategies; and (ix) all other confidential and proprietary
information of the Company.

8.3.  Enforcement. In addition to all other legal remedies available to the Buyer for the
enforcement of the covenants of this Article VIII, the Restricted Parties acknowledge and agree
that the Buyer shall be entitled to temporary and permanent injunctive relief by any court of
competent jurisdiction without the necessity of posting any bond or other security to prevent or
restrain any breach or threatened breach hereof. The Restricted Parties further agree that if any
of the covenants set forth herein shall at any time be adjudged invalid to any extent by any court
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of competent jurisdiction, such covenant shall be deemed modified to the extent necessary to
render it enforceable.

ARTICLE IX
Indemnification

9.1.  Indemnification of the Buyer. The Sellers jointly and severally agree to
indemnify the Buyer and to hold it harmless from and against any and all Losses of or against the
Buyer resulting from:

(2)  any misrepresentation or breach of warranty on the part of any Seller in
this Agreement or in any Ancillary Agreement delivered hereunder on the part of any
Seller;

(b)  any breach or nonfulfillment of any agreement or covenant contained
herein or in any Ancillary Agreement delivered hereunder on the part of any Seller;

(c) any failure of the Sellers to pay and/or perform any liability or obligation
of the Sellers other than the Assumed Liabilities; and/or

(d  inaddition to the indemnification available under Paragraphs 9.1(a), 9.1(b)
and 9.1(c), above, for:

@ any liability or obligation for product liability claims for goods or
services manufactured or sold by the Company on or before the Closing Date;

(i)  any liability or obligation under any Plans relating to events prior
to the Closing Date;

(iif)  any Tax liabilities or obligations of the Company;

(iv)  any liabilities or obligations arising under any Environmental Law
or any Environmental Claim applicable to the Company or its operations and
relating to events or circumstances existing prior to the Closing Date, including
without limitation, (A) all liabilities or obligations related to any enforcement
action by the Wisconsin Department of Natural Resources related to the
Company’s waste water treatment facilities, (B) all liabilities and obligations
incurred by the Buyer in upgrading the Real Estate and manufacturing facilities of
the Company in order to obtain and/or comply with applicable permits required
and Environmental Laws, and (C) any liabilities or obligations arising in
connection with those matters described on Section 4.1.19 of the Schedule of
Exceptions or any matter that should have been described thereunder;

(v)  any liabilities or obligations arising under the litigation matters
described on Section 4.1.3 or Section 4.1.7 of the Schedule of Exceptions or any
matters that should have been described thereunder; and ‘
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(vi)  any costs incurred to bring the Yankee dryer at the Company’s
facility into good operating condition and repair relative to the necessary repairs
of which the parties have knowledge as of the date of this Agreement.

9.2.  Indemnification of the Sellers. The Buyer agrees to indemnify the Sellers and to
hold each of them harmless from and against any and all Losses of or against the Sellers
resulting from (i) any misrepresentation or breach of warranty on the part of the Buyer in this
Agreement ot in any Ancillary Agreement executed and/or delivered by the Buyer in connection
herewith; or (ii) any non-fulfillment of any agreement or covenant contained herein or in any
Ancillary Agreement delivered hereunder on the part of the Buyer.

9.3. Procedure Relative to Indemnification.

(a) In the event that any party hereto shall claim that it is entitled to be
indemnified pursuant to the terms of this Article IX, it (the “Claiming Party”) shall so
notify the party or parties against which the claim is made (the “Indemnifying Party”) in
writing of such claim within ninety (90) days after the Claiming Party receives notice of
any action, proceeding, demand or assessment or otherwise has received notice of any
claim of a third party that may reasonably be expected to result in a claim for
indemnification by the Claiming Party against the Indemnifying Party; provided,
however, that failure to give such notification shall not affect the indemnification
provided hereunder except to the extent the Indemnifying Party shall have been actually
prejudiced as a result of such failure. Such notice shall specify the breach of
representation, warranty or agreement claimed by the Claiming Party and the Losses
incurred by, or imposed upon the Claiming Party on account thereof, If such Losses are
liquidated in amount, the notice shall so state and such amount shall be deemed the
amount of the claim of the Claiming Party. If the amount is not liquidated, the notice
shall so state and in such event a claim shall be deemed asserted against the Indemnifying
Party on behalf of the Claiming Party, but no payment shall be made on account thereof
until the amount of such claim is liquidated and the claim is finally determined.

(b)  Subject to the conditions set forth in Paragraph 9.3(c), below, the
following provisions shall apply to claims of the Claiming Party which are based upon (i)
a suit, action or proceeding filed or instituted by any third party, or (ii) any form of
proceeding or assessment instituted by any governmental entity:

(@  The Indemnifying Party shall, upon receipt of such written notice
and at its expense, defend such claim in its own name o, if necessary, in the name
of the Claiming Party; provided, however, that if the proceeding involves a matter
solely of concern to the Claiming Party in addition to the claim for which
indemnification under this Article IX is being sought, such matter of sole concern
shall be within the sole responsibility of the Claiming Party and its counsel. The
Claiming Party will cooperate with and make available to the Indemnifying Party
such assistance and materials as may be reasonably requested of it, and the
Claiming Party shall have the right, at its expense, to participate in the defense.
The Indemnifying Party shall have the right to settle and compromise such claim
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only with the consent of the Claiming Party, which consent shall not be
unreasonably withheld provided that each of the following is satisfied:

(A)  the terms of such settlement and compromise require no
more than the payment of money (i.e., such settlement does not require the
Claiming Party to admit to any wrongdoing or take or refrain from taking
any action);

(B)  the full amount of such monetary settlement will be paid by
the Indemnifying Party; and

(C)  the Claiming Party receives as part of such settiement a
legally binding and enforceable unconditional satisfaction and/or release,
in a form and substance reasonably satisfactory to the Claiming Party,
providing that the claim and any claimed liability of the Claiming Party
with respect thereto is being fully satisfied by reason of such settlement
and compromise and that the Claiming Pasty is being released from any
and all obligations or liabilities it may have with respect thereto.

(i)  Inthe event the Indemnifying Party shall not be entitled to defend
any claim made against the Claiming Party pursuant to the provisions of this
Article IX or the Indemnifying Party shall notify the Claiming Party that it
disputes any claim made by the Claiming Party and/or it shall fail to defend such
claim actively and in good faith, then the Claiming Party shall have the right to
conduct a defense against such claim and shall have the right to settle and
compromise such claim upon three (3) days notice to, but without the consent of,
the Indemnifying Party. Once the amount of such claim is liquidated and the
claim is finally determined, the Claiming Party shall be entitled to pursue each
and every remedy available to it at law or in equity to enforce the indemnification
provisions of this Article I){ and, in the event it is determined, or the
Indemnifying Party agrees, that it is obligated to indemnify the Claiming Party for
such claim, the Indemmifying Party agrees to pay all costs, expenses and fees,
including all reasonable attorneys’ fees which may be incurred by the Claiming
Party in attempting to enforce indemnification under this Article IX, whether the
same shall be enforced by suit or otherwise.

(¢)  Notwithstanding anything to the contrary contained in this Article IX, the
Indemnifying Party shall have no right to defend or control the settlement of any claim
unless each of the following conditions is satisfied:

@) the claim seeks anly monetary damages and does not seek any
injunction or ather equitable relief against the Claiming Party;

(i)  the Indemnifying Party unconditionally acknowledges, in writing
in a notice of election to contest or defend the claim given to the Claiming Party

within ten (10) days after the Claiming Party gives the Indemnifying Party notice
of such claim, that the Indemnifying Party is (jointly and severally in the case of
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multiple Indemnifying Parties) obligated to indemnify the Claiming Party in full
with respect to the claim;

(iii)  the Indemnifying Party is not then in default of any of its
obligations to the Claiming Party under this Agreement; and

(iv)  the legal counsel chosen by the Indemnifying Party to defend the
claim is reasonably satisfactory to the Claiming Party.

9.4.  Set-Off. Tissue Technology, LLC, the Sellers and the Buyer acknowledge and
agree that the Buyer shall be entitled, in addition to any other remedies which may be available
to it, to set-off against amounts payable to any Seller or any of Seller’s Affiliates (including,
without limitation, any amounts due and owing to the Sellers under the Note, amounts due and
owing to any of Seller’s Affiliates under any other promissory notes, amounts due and owing to
the Sellers by any Affiliate of the Buyer, and those amounts due and owing to Tissue
Technology, LLC under the Sales and Marketing Agreement) the amount of any claim by the
Buyer for which the Buyer seeks, in good faith, indemnification under Paragraph 9.1, above.

9.5.  Limitations. The Sellers shall not be required to provide indemnification with
respect to Paragraph 9.1(a), unless the Losses from all claims for indemnification made pursuant
to Paragraph 9.1(a) shall exceed in the aggregate $100,000 and then only for amounts in excess
of such amount. In no event shall the Sellers® aggregate liability with respect to all claims for
indemnification made pursuant to Paragraph 9.1(a) exceed an aggregate amount of $10,000,000.
In no event shall the limitations described in this Paragraph 9,5 apply to a breach of the
representations and warranties described in Paragraph 4.2(3), above, or if the Sellers committed
fraud in connection with such breach or the failure to disclose such breach.

ARTICLE X
Definitions

“Affiliate” means with reference to any person or entity, another person or entity
controlled by, under the control of or under common control with that person or entity,

“Agreement” means this Asset Purchase Agreement, as the same may be amended or
modified from time to time.

“Ancillary Agreements” means as to any party the agreements, documents and
instruments to be executed and delivered by such party pursuant to this Agreement,

“Assumed Liabilities” has the meaning set forth in Paragraph 2.6.
“Balance Sheet Date” means December 31, 2005.
“Buyer” has the meaning set forth in the preface above.

“Closing” means the closing of the purchase and sale contemplated herein.
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“Closing Date” means the date on which the Closing occurs.

“Code” means the Internal Revenue Code of 1986, as amended through the date hereof.
“Company” has the meaning set forth in the preface above.

“Confidential Information™ has the meaning set forth in Paragraph 8.2.

“Consents” means agreements, from the parties to those Assumed Contracts which by
their terms prohibit assignment by the Company or which specifically require consent for such
assignment, consenting to the assignment to the Buyer of such Assumed Contracts under the
same terms and conditions as are applicable to the Company and without amendment,
acceleration or modification of the Assumed Contracts.

“Contracts™ has the meaning set forth in Paragraph 4.1.12.

“Environmental Claim” means any investigation, notice, violation, demand, allegation,
action, suit, injunction, order, consent decree, penalty, fine, lien, proceeding or claim (whether
administrative, judicial or private in nature) arising (i) pursuant to, or in connection with, an
actual or alleged violation of any Environmental Law; (ii) in connection with any Hazardous
Substances; (iii) from any abatement, removal, remedial, corrective or other response action in
connection with Hazardous Substances, Environmental Law or other order of a governmental
authority; or (iv) from any actual or alleged damage, injury, threat, or harm to health, safety,
natural resources, wildlife or the environment.

“Environmental Law” means any of the federal, state, foreign and local statutory laws,
ordinances, codes, rules, regulations, approvals or requirements of any governmental authority,
court orders, administrative orders, executive orders, consent decrees, injunctions, judgments,
and common law pertaining to (i) health, safety, natural resources, wildlife or the environment,
(if) the Occupational Safety and Health Administration, the U.S. Environmental Protection
Agency, the Nuclear Regulatory Commission and the Wisconsin Department of Natural
Resources and any similar state agency or department, or (iii) the management, manufacture,
possession, presence, use, generation, transportation, treatment, storage, disposal, release,
threatened release, abatement, removal, remediation or handling of, or exposure to, any
petroleum products or Hazardous Substances (as here