
IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF WISCONSIN 

GREEN BAY DIVISION 

 

TISSUE TECHNOLOGY, LLC, PARTNERS   

CONCEPTS DEVELOPMENT, INC.,    

OCONTO FALLS TISSUE, INC. and    

TISSUE PRODUCTS TECHNOLOGY CORP.,  

         

     Plaintiffs,  

        

   v.     Case No. 14CV1203 

        

TAK INVESTMENTS, LLC, and  

SHARAD TAK,   

        

     Defendants. 

 

 

PLAINTIFFS’ BRIEF IN RESPONSE TO TAK INVESTMENTS, LLC’S 

MOTION FOR SUMMARY JUDGMENT 

 

 

Tak Investments, LLC has moved for summary judgment citing two arguments, both of 

which are without merit. First, Tak Investments cites the statute of limitations, while itself noting 

the cause of actions before the Court accrued on April 16, 2010 though clearly this suit was filed 

well before Wisconsin’s 6-year statute of limitations for contracts had expired. The second claim 

is that there was a lack of consideration. However, the law in the State of Wisconsin provides 

that virtually any consideration is sufficient to support a contract. In any event, this submission 

will show that there was indeed sufficient consideration for the issuance of the Promissory Notes 

in question. 

Finally, the plaintiffs hereby renew their motion for summary judgment previously filed 

and decided upon the Promissory Notes themselves and asks that the Court uphold the promises 

made by Tak Investments, LLC and order judgment against Tak Investments, LLC in the amount 

of $37,028,423.00 through September 1, 2017. 
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ARGUMENT 

I. The Summons And Complaint Were Filed Well Within The Statute Of 

Limitations. 

 

Tak Investments, LLC struggles to find a way to avoid its responsibilities pursuant to the 

terms of the Promissory Notes and the Final Business Terms Agreement. This lawsuit was filed 

on September 30, 2014. (ECF 1) An Amended Complaint was filed April 3, 2017. (ECF 49)  In 

both cases, the Promissory Notes now at issue, along with the Final Business Terms Agreement, 

were appended to the Complaint. The original iteration of the Complaint claimed the Final 

Business Terms Agreement provided the plaintiffs herein with an ownership interest of 27% of 

Tak Investments, LLC. The claim was for, in essence, security for the four Promissory Notes 

issued by Tak Investments LLC. In that regard, the plaintiffs sought cancellation of the Notes 

pursuant to the terms of the Final Business Terms Agreement--which request for cancellation 

was rejected outright by defendant Tak Investments, LLC and defendant Sharad Tak. See, 

Affidavit of Michael J. Ganzer, Transcript of Deposition Testimony of Sharad Tak at pgs. 124-

126 and Exhibits 34-35. 

Tak Investments, LLC submits to the Court that the accrual date on the Notes is April 16, 

2010. See, Tak Investments Memorandum in Support of Motion for Summary Judgment at pg. 5 

(ECF 61). The State of Wisconsin has a 6-year statute of limitations for breach of contract. Wis. 

Stats. §893.43. Since the last payment due under each of the Promissory Notes was to be made in 

2010, and since demand was made and rejected in 2014, this lawsuit was timely filed on 

September 30, 2014, clearly commenced within the 6-year statute of limitations. There is no 

dispute that the Promissory Notes came due in 2010, the defendant states as much in its own  
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brief. See, Tak Investments Memorandum in Support of Motion for Summary Judgment at pg. 5 

(ECF 61). The statute of limitations does not accrue until there is a material breach. CLL Assoc. 

Ltd. Partnership v. Arrowhead PAC. Corp., 174 Wis.2d 604, 497 N.W.2d 115 (1993).  

Defendant Tak Investments LLC also claims, somehow, the relation back doctrine 

precludes enforcement under the statute of limitations. This issue has already been litigated. 

FRCP 15 governs when an amended pleading relates back to the date of a timely filed original 

pleading and provides an amendment may relate back to that date. In this case, the original 

pleading was filed on September 30, 2014. The Complaint alleges a breach of contract based 

upon four Promissory Notes that were attached to the Complaint. See, Complaint (ECF 1). The 

Complaint also discussed the intrarelationship between the Final Business Terms Agreement and 

the Notes in question. The same four Notes and the Final Business Terms Agreement are the 

subject of the Amended Complaint. See, Amended Complaint (ECF 49). Those same four 

Promissory Notes were set forth in their entirety as exhibits to each of the Complaints. The 

difference between the two Complaints is that in the original Complaint, the plaintiffs’ demanded 

the 27% interest in Tak Investments, LLC as was provided for in the incorporated Final Business 

Terms Agreement. In the Amended Complaint a money judgment is sought. That initial round of 

summary judgment motions produced the Court’s Decision and Order dated December 12, 2016 

(ECF 40) by which the Court determined that Defendant Tak Investments, LLC could not issue 

an ownership position in itself. Tak Investments, LLC again tries to seek relief from the 

Promissory Notes as a result. The defendant takes that position because the plaintiffs’ deemed 

the notes “canceled” yet, Sharad Tak and Tak Investments, LLC took the contrary position that  
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the Notes could not be canceled and therefore have taken a position in this lawsuit absolutely 

contrary to its previously stated position. See, Affidavit of Michael J. Ganzer, Transcript of 

Deposition Testimony of Sharad Tak at pgs. 124-126 and Exhibits 34-35. 

It is clear with the defendant’s admission of the April 16, 2010 accrual date of the Notes, 

and in conjunction with the 6-year statute of limitations, this lawsuit was commenced in a timely 

fashion. The truth is only the requested relief was changed between the original Complaint and 

the Amended Complaint. All of the matters before the Court emanate from the issuance of the 

Promissory Notes and the other obligations described in the Final Business Terms Agreement. 

The defendant’s suggestion to the contrary should be ignored and the motion for summary 

judgment based on the statute of limitations should be denied.  

II. Sufficient Consideration Exists for the Issuance of the Notes. 

It is well documented that the Notes in question were executed contemporaneous with the 

closing of the sale of the Oconto Falls tissue mill to ST Paper LLC owned by Tak Investments, 

LLC. Goldman Saks had put together an investor group for the purpose of funding Tak 

Investments, LLC in the purchase of the tissue mill. See, Affidavit of Michael J. Ganzer, 

Transcript of Deposition Testimony of Ronald Van De Heuvel at pgs. 60-71. However, 

approximately two weeks before closing, one of the members of the Goldman Sachs consortium 

had pulled out and Goldman Sachs had reduced its level of borrowing substantially. See, 

Affidavit of Michael J. Ganzer, Transcript of Deposition Testimony of Ronald Van De Heuvel at 

pgs. 60-71. It must be noted that Sharad Tak had been working in the same offices as Ron Van 

Den Heuvel and his companies listed as plaintiffs herein, for more than one year before the 

consummation of this transaction. See, Affidavit of Michael J. Ganzer, Transcript of Deposition 

Testimony of Ronald Van De Heuvel at pg. 16.  The parties had anticipated future work together 
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and Mr. Van Den Heuvel was trying to get out of the actual production of tissue and paper 

products and more into the construction aspect of tissue mills. See, Affidavit of Michael J. 

Ganzer, Transcript of Deposition Testimony of Ronald Van De Heuvel at pgs. 24-25.  With the 

deal heading to a quick crash, or closing, Mr. Van Den Heuvel and Mr. Tak were forced to try to 

find a way to meet the lending gap before consummation of the transaction. See, Affidavit of 

Michael J. Ganzer, Transcript of Deposition Testimony of Ronald Van De Heuvel at pgs. 24-26, 

32-33, 35-45 and 60-71. As a result, and in anticipation of the various methods by which the 

parties would conduct future business, Ron Van Den Heuvel decided to try to ensure that the 

difference between the parties was made up by satisfaction of certain liens and debts so as to 

ensure his company could pass “clean title” to the mill to Tissue Technology LLC. See, Affidavit 

of Michael J. Ganzer, Transcript of Deposition Testimony of Ronald Van De Heuvel at pgs. 24-

26, 32-33, 35-45 and 60-71. The Final Business Terms Agreement and the Notes that are the 

subject of this lawsuit were the result. 

The Promissory Notes were executed in order to make up that difference and to reflect 

the additional debt that Ron Van Den Heuvel and his companies would incur in exchange for the 

Final Business Terms Agreement. See, Affidavit of Michael J. Ganzer, Transcript of Deposition 

Testimony of Ronald Van De Heuvel at pgs. 24-26, 32-33, 35-45 and 60-71. He also agreed to a 

course of dealings wherein one of his family’s companies, Spirit Construction, anticipated a 

$315 million deal with the Tak entities for the future construction of paper and tissue processing 

plants. See, Affidavit of Michael J. Ganzer, Transcript of Deposition Testimony of Ronald Van 

De Heuvel at pgs. 24-26, 32-32, 35-45 and 60-71. In the event that was to go forward, the 

Promissory Notes were to be cancelled because of the significant profit to be generated by the 

work of Spirit Construction. See, Affidavit of Michael J. Ganzer, Transcript of Deposition 
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Testimony of Ronald Van De Heuvel at pgs. 24-26, 32-33, 35-45 and 60-71. As has been stated 

previously in this case, Mr. Van Den Heuvel also thought he was receiving security for those 

debts in that in the event of breach he would receive the membership interest in Tak Investments, 

LLC. See, Affidavit of Michael J. Ganzer, Transcript of Deposition Testimony of Ronald Van De 

Heuvel at pgs. 24-26, 32-33, 35-45 and 60-71. 

It is clear from the foregoing that there was more than enough consideration for the 

issuance of the Promissory Notes and the related Final Business Terms Agreement. The Court 

need not assess the nature and extent of the consideration, only that the consideration was given. 

In re: Hatten’s Estate, 233 Wis. 199 at 216, 288 N.W.2d 278 (1940). In Hatten’s Estate, the 

Court held that any valued consideration is sufficient to support a simple contract. It is only 

when there is no consideration whatsoever that a contract can be negated. Citing various cases as 

precedent the Court in, Hatten’s Estate stated as follows: 

 Legal consideration may be of slight value, or it may be a trifling benefit, loss or 

act, or it may be of value only to the promising party. It may be of indeterminate 

value, such as property the value of which is incapable of reduction to any fixed 

sum and is altogether a matter of opinion, the good will of a business, personal 

services, or an act which affords the promising party pleasure or gratification, 

pleases his fancy, or otherwise merits, in his judgment, his appreciation. 

 

 It is also said in that same section: 

 

 The law concerns itself only with the existence of legal consideration for a 

contract. Mere inadequacy of the consideration is not within this concern. The 

adequacy in fact, as distinguished from value in law, is for the parties to judge for 

themselves. There is no rule by which the courts can be guided if once they 

undertake the determination of such adequacy. However, nothing is consideration 

that is not regarded as such by both parties. 

 

 See also Estate of Miller, 173 Wis. 322, 327, 181 N.W. 238, where it was said: 

 

 Whether or not a consideration is adequate is a matter exclusively for the decision 

of the parties. 1 Williston, Contracts, §140.  
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 and also Rust v. Fitzhugh, 132 Wis. 549, 557, 112 N.W. 508, where it was said: 

 

 Generally speaking, a valuable consideration however small is sufficient to 

support any contract; that inadequacy of consideration alone is not a fatal defect. 

 

Id at 215. 

 

 The Final Business Terms Agreement clearly sets forth that the Notes themselves would 

be cancelled upon entry into a construction contract with Spirit for at least $315 million which is 

more than adequate consideration for these Notes. In fact, Sharad Tak’s own understanding of 

the Notes and Final Business Terms Agreement should be entirely discounted as a result of the 

incredible testimony he offered at his recent deposition. As will be set forth below, Mr. Tak’s 

testimony ably demonstrates that not only that the lack of consideration of argument is fantasy, 

but also, the Court should grant summary judgment, as previously requested, to the plaintiffs. 

(ECF 26 and 27). 

 The law in Wisconsin is clear, a contract should be construed in such a way as will make 

it a rational business instrument that will effectuate what appears to have been the intentions of 

the parties. Borchardt v. Wilk, 156 Wis.2d 420 at 427, 456 N.W.2d 653 (Ct. App. 1990). Bruns v. 

Rennebohm Drug Stores, Inc., 151 Wis.2d 88, 442 N.W.2d 591 (Ct. App. 1989). The Wisconsin 

Court of Appeals stated as follows: 

 The construction of a contract poses only a question of law, so that this court may 

construe a contract independent of the trial court’s construction. Zweck v. D P 

Way Corp., 70 Wis.2d 426, 435-36, 234 N.W.2d 921, 926 (1975). So far as 

reasonably practicable it [a contract] should be given a construction which will 

make it a rational business instrument and will effectuate what appears to have 

been the intention of the parties. Bitker & Gerner Co. v. Green Investment Co., 

273 Wis. 116, 120 76 N.W.2d 5490, 552 (1956) (quoting Waldo Bros. Co. v. Platt 

Contracting Co., 25 N.E.2d 770, 773 (Mass. 1940) (brackets added it Bitker) 

 

Bruns v. Rennebohm Drug Stores, Inc., 151 Wis. 2d 88, 94, 442 N.W.2d 591, 593 (Ct. 

App. 1989). 
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Sharak Tak believed the four Promissory Notes and Final Business Terms Agreement, read 

together, made no sense—despite his signatures having appeared thereon. . Of course, this is 

precisely the “hoked up defense” anticipated by the plaintiffs. Mr. Tak incredulously believed 

the Notes benefit him as something he could borrow against and that the Final Business Terms 

Agreement made no sense. See, Affidavit of Michael J. Ganzer, Transcript of Deposition 

Testimony of Sharad Tak at pgs. 74-77 and 80-97. Mr. Tak’s testimony is nothing more than 

obfuscation and lies so as to avoid the consequence of signing and satisfying the Promissory 

Notes. As an example of the absurdity, Mr. Tak stated as follows regarding the Promissory Notes 

and the Final Business Terms Agreement
1
: 

Q So is it your testimony, then, that there was no intention to ever pay these 

promissory notes? 

A There was intentions to pay it if money was borrowed against it, if money was 

advanced against these promissory notes. 

Q So who was going to borrow the money? 

A Tak Investments, LLC, who executed the notes. 

Q So if you were going to borrow money, you're using this as a vehicle to assist 

you in obtaining financing to borrow money? 

A later date. Yes. 

Q How would a financial services company lend you money and use this in some 

way to assist that, when it shows that Tak Investments owes Tissue Technology 

money? Tell me how that would work. 

A With the banks and finance companies, we execute the note to put in place a 

line of credit kind of arrangement, so if need arise, you would borrow money 

against it, and you pay it back. 

Q Well, that's how it works. But how would this assist you when it shows that you 

actually owe money to somebody else? 

A It shows that it has executed note, that Tissue Technology Partners concept and 

those companies will provide the money, if there is a requirement for it, at a later 

date.  

Q Where does it say that in either Exhibit 13 or Exhibit 16? 

A That was the understanding. That's why it was a blank note with no 

consideration at the time. 

Q Well, it was signed the same day as the transaction documents we have just 

referred to, correct; April 16th of 2017 -- 2007? 

A I have confirmed that already. 

                                            
1
 Note: the court reporter reflected the term “OFTI GROUP” incorrectly as “OFDI GROUP” throughout.  

Case 1:14-cv-01203-WCG   Filed 08/11/17   Page 8 of 12   Document 69



9 
 

Q Okay. So it's signed part and parcel of the agreement. And your testimony is 

there was never an indication this was to be repaid. And it is your testimony that it 

was to be used somehow favorably for Tak Investments, LLC should they try to 

borrow money at some point; is that correct? 

A That's exactly correct. And that's why final business terms says -- certain 

sections, it says that all the Van Den Heuvel companies will pay back to 

themselves within three years' times. 

 

     ******************** 

Q And is that what you understood to be the reason for the final business terms 

agreement; to ensure that there would be future business between you and Mr. 

Van Den Heuvel and his companies? 

A My understanding that we may get involved into building more projects at a 

future date, which would be constructed by his brother's company. 

Q That's Spirit Construction? 

A That's right. And he asked me to sign those so that he can provide more 

business to his brother's company later on.  

Q And it talks in there about the fact that there was a contemplated construction 

contract for about 310 million dollars; is that right? 

A That's correct. 

Q And that was never consummated? 

A That's correct. 

    ************************* 

Q So your testimony is that even though you signed those documents and agreed 

to be obligated, it is your testimony that there were no obligations that would 

attend the execution of those documents, correct? 

A As I have previously stated, that my understanding was that if Investments were 

to proceed on any of the new projects, then it will borrow money against these 

notes. And most probably OFDI will pay those out, because Investments were -- 

were given a large contract to Mr. Van Den Heuvel's brother's company, or 

otherwise Investments were paid back. 

 

   ******************************* 

agreement. 

Understand that one? 

A I understand the sentence as it reads. But when you read the first sentence, they 

were supposed to pay it back. So this situation will never arise. I thought that this 

is a -- kind of impossibility situation. If you -- if someone has paid the notes off in 

three years' time, then there's nothing to consider. 

Q Right. Makes no sense, correct? 

A No sense. 

Q Yeah. 
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A It does not make sense. 

Q It is foolishness? 

A It is -- it is -- this agreement is pretty badly written. 

Q But as we say, that's your interpretation that would render it foolish, correct? 

 

MR. SMIES: Object to form. 

 

A I have stated my position. This sentence is – is inoperative, because if notes are 

paid off, then this will never come into effect. 

 

   ******************************* 

Q Paragraph H, the final business terms agreement, refers to the fact that the notes 

were to be completely irrelevant and cancelled if you entered into the 315 million 

dollar contract with Spirit Construction, right? 

A That's what it reads. 

Q And so it seems to me that that would be an encouragement of you to go ahead 

and contract with Spirit. 

 

MR. SMIES: Object to form. 

 

Q Is that right? 

 

MR. SMIES: Object to form. 

 

A That's the way to interpret it. 

Q So in other words, encouragement to you to contract with Spirit was obviously 

a cancellation of the notes, right? 

A I have stated previously my understanding was that if we go through second 

phase, or this phase where Investments provide the -- EPC contract with Spirit, 

and in getting the financing, if Investment needs some money, then Van Den 

Heuvel and his companies will provide Investments some money against those 

notes. And if nothing happens, then notes have no effect. 

 

See, Affidavit of Michael J. Ganzer, Transcript of Deposition Testimony of Sharad Tak at pgs.  

74-77 and 80-97. 

 

Sharad Tak’s testimony is absurd but sheds great light on the defendant’s cavalier attitude 

towards its obligations and, frankly, toward this Court. Ron Van Den Heuvel’s view of the 

documents in question makes good commercial sense. 
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The plaintiffs’ view of the evidence must be adopted since it is the only construction of 

the Notes and Final Business Terms Agreement by which they can become a “rational business 

instrument”. Though the documents may not be perfectly drafted, it is clear that they are 

interrelated and that the Notes are now due. Tak Investments, LLC and Sharad Tak must be held 

to their obligations. 

III.  Summary Judgment Should be Granted in Favor of the Plaintiffs. 

The plaintiffs had previously moved for summary judgment, upon these Notes, and which 

summary judgment was denied. (ECF 26 and 40) Based on all of the foregoing, it is clear that 

summary judgment should be granted to the plaintiffs upon the Notes and said request is hereby 

renewed. FRCP 56 provides that summary judgment should be granted when there is no genuine 

dispute as to any material fact and the movant is entitled to judgment as a matter of law. The 

plaintiffs have previously moved this Court to enter judgment against Tak Investments, LLC 

based precisely on the existence of the Notes and the Final Business Terms Agreement. Since 

Tak Investments, LLC by its managing member, Sharad Tak, takes an outrageous position as to 

the meaning of the Notes herein, it is time to revisit that issue and enter judgment accordingly. 

The Court has authority to revisit this issue as long as the defendants have the opportunity to 

respond and issues have been thoroughly submitted. Osler Inst., Inc. v. Forde, 333 F.3d 832 (7
th

 

Cir. 2003). In making this request, the plaintiffs offer the previous filings and the Declaration of 

Edward Kolasinski in which he opines that the principal and interest due under the Promissory 

Notes as of September 1, 2017 is $37,028,423.00. See, Declaration of Edward Kolasinski. In 

addition, the plaintiffs seek an award of actual attorney’s fees inasmuch as the Promissory Notes 

provide: “Maker shall be obligated to pay to payee any costs incurred by payee in the collection  
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of sums due hereunder by maker including attorney’s fees.” Upon an appropriate award of 

principal and interest under the terms of the four Promissory Notes, the plaintiffs ask that the 

judgment be supplemented with a proper application for attorney’s fees and costs. 

CONCLUSION 

 The defendant’s motion for summary judgment must be denied. Defendant Tak 

Investments, LLC fails trying to assert that defenses exist to the obligations undertaken 

by Tissue Technologies, LLC. In addition, the Court should revisit the plaintiffs’ motion 

for summary judgment and enter judgment in favor of the plaintiffs in accord with the 

principal and interest due under the Notes along with an award of attorney’s fees and 

costs. It is further requested that these matters continue as it relates to Sharad Tak 

individually until disposed of by way of trial and other proceedings. 

Dated this 11
th

 day of August, 2017. 

TERSCHAN, STEINLE, HODAN 

 & GANZER, LTD. 

ATTORNEYS FOR PLAINTIFFS, 

 

BY:   /S/ MICHAEL J. GANZER     

MICHAEL J. GANZER 

STATE BAR NO. 1005631 

P. O. ADDRESS: 

309 NORTH WATER STREET 

SUITE 215 

MILWAUKEE, WI 53202 

414-258-1010 
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