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Transcript of the proceedings had in the above action
before the HONORABLE THOMAS J. WALSH, Circuit Court Judge,
Branch II, Brown County, held at the Brown County

Courthouse,

in the City of Green Bay, Brown County,

Wisconsin, commencing on the 16th day of October, 2012.

APPEARANCES:

JACOB CURTIS, Attorney at Law, Milwaukee,
Wisconsin, appeared on behalf of the
Plaintiff.

JOHN PETITJEAN, Attorney at Law, Green Bay,
Wisconsin, appeared on behalf of the
Defendant.

ALSO PRESENT: Ronald VanDenHeuvel.
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motion, and so I will try not to repeat myself, but I

-

guess I would just direct the Court's attention to, I

guess I would say, paragraph one under the Settlement

Agreement, which is attached to our motion as Exhibit

A, and then also paragraph two. And what the Court
will see there is essentially a time line detailing

when payments were due pursuant to the Settlement

Agreement .

I think it's important for the Court to keep in
mind that this Settlement Agreement really is the
foundation of the July 22nd stipulated order for
dismissal, That's the judgment. The judgment was

entered on July 22nd. The foundation of that judgment

is this Settlement Agreement.

As the'Court can see, under paragraph two, if
Tissue Tech misses any scheduled payment by more than
ten days, Glory will have the right to request the

Court to reopen the case and immediately enter judgment

ainst Tissue Tech and in favor of Glory in an amount

pf $800,000, less any payments made pursuant to this

reement prior to the default.

iow, the intent here is not to get into the weeds
' , you know, when an e-mail was sent, when an e-maiil
i n't sent. The reality is, there were issues even

?h respect to the first payment, but ultimately the




first payment was made.

With respect to the second payment, $50,000 was
due on or before December 1st, 2011. Second payment
was not received by Glory until September 26, 2012,
Clearly more than ten days beyond December 1lst, 2011,
and that still left a third payment to be made. And
that's when Glory filed its motion for entry of
Judgment. And so there's kind of just a few general
points I want to make in addition to what's been
detailed in the motion.

As I've already noted, the really important kind
of date is July 22nd, 2011, which is a stipulated order
for dismissal. That is the judgment in this case. I
mean, essentially, what I can gather based on
communications we've had with defense and really, in
particular, highlighted by this affidavit that's been
filed, I mean, essentially, the defendant is asking the
Court to change the order that's already been entered
so they can go back to what it already lost. It had
the opportunity. It had the requirement to make the
payment on a date certain, and it didn't do that.

We don't agree that, frankly, any sort of change
to the court order can be made. I mean, really -- and
this is something that we didn't have the opportunity

to brief, but we'd like to point out to the Court right

5



now, essentially, defense is asking for the final
judgment to be reopened, and here I would point the
Court's attention to Wisconsin statute 806.07. And
that statute essentially outlines the eight -- I
wouldn't say the exceptions but eight options that a
court or a party has before it to reopen a judgment.

But even before we would get to that analysis, the
party needs to file a motion, which defense hasn't
done. So that's the first hurdle. Under 806.07, if a
party wants to reopen a judgment, it has to file a
\motion, and that's, obviously, important because then
plaintiff in this case would have the opportunity to
file its response. That's hurdle one.

Hurdle two, even if you were to get past that,
would be that the Court would then have to make a
finding, which, obviously, we'd require an evidentiary
hearing -- and, frankly, in this case the witnesses
would be Attorney Petitjean and Attorney invoice land,
who had the majority of the discussions.

And then even if we get past that point where a
hearing were to take place, the Court were ready to
make some sort of finding, we would then be at the
point where we would direct the Court's attention to
(h) of 806.07, where there is lots of case law, the

main case being Allstate Insurance versus Brunswick

3




letterhead; may be stamped a day or so later.

Then their e-mails show that there were --
discussions went back -- back and forth, as there had
been problems in getting this paid. But the most
important one is on September 25th. There was a wire
from me to Attorney Voiland -- or an e-mail, I'm sorry,
not -- keep thinking of old terminology. If I can get
$50,000 wired to you, will your clients withdraw the
motion and continue with the settlement terms? The
money would be wired tomorrow. I would need bank
instructions or I could overnight a cashier's check.

On September 25th, I received the e-mail back,
bank information is as follows: Can you provide me
full wire details when sent? 1 responded -- no, 1 take
that back. On the bottom of the page, John, I'll get
the wire bank information for you. I replied, thanks.

The next thing that comes is the bank information.

On September 26th, which I think plaintiff will
acknowledge -- if not, I have the confirmation of the
$50,000 being wired -- that money was wired to the bank
in accordance with the wiring instructions.

Then if you go to the second-to-the-last page of
the agreement -- or of the e-mails, Attorney Curtis now
gives me some cryptic e-mail that Settlement Agreement

provides -- this sets that forth, and you can read that
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Z..2 nave T2 withcraw as -- as counsel to Mr.
VarlernHeuvel, and a-so the plaintiff's firm would
rrcoacly pecause we'd be sitting here going through

BuT wnhen I e-mail someone and say, will you
withdraw tne motion if we wire you $50,000 and I need
the wiring Instructions and then you say, I will get
you that infcrmetrion, and I say, thanks, and then you
send me the Inicrmation, that's -- if that's not offer
and acceptance and consideration, I -- it sure seems
like that to me.

Anvhow, I apologize for going on as I did, Your
Honor.

THE COURT: Mr. Petijean, what do you make of
paragraph eight on page two?

MR. PETITJEAN: Paragraph --

10




THE COURT: The Settlement Agreement,

MR. PETITJEAN: Are you talking abuout the
motion?

THE COURT: No, I'm talking about the
Settlement Agreement.

MR. PETITJEAN: I'm sorry. 1 was rveading
paragraph eight, page two, of their motion., ‘Ihat's
also on page two.

THE COURT: Sure.

(Pause)

MR. PETITJEAN: It says, can e written Dy ==
only amended by written agreement, Youtr Honor.

THE COURT: I -- I knew that., Ny question iy,
that seems to tell me that when I interpret this
agreement, that I'm supposed to 1ok at whether or aot
there is a written instrument designated as an
amendment to this agreement and executed by the parfies
to the agreement, and --

MR. PETITJEAN: Doesn't that =--

THE COURT: -- that would suggest to e thas
one of these e-mails perhaps should have had an
attachment to it that says, Please sign this Jdocutent
labeled Amendment to Agreement: there is a s.3natusve
line for you; and my client will sign it and that sove

of thing.



MR. PETITJEAN: And, Your Honor, because I am
of the age I am and not of the electronic age, I
wouldn't know if we have described e-mail
communications as written communications. Certainly
they are when they're printed off. And -- I -- those
are things that I would like an opportunity to at least
brief to the Court. I don't want to say I even know
the answer to that.

But it's certainly much different than an oral
communication where we have a he-said-she-said or in
this case a he-said-he-said discussion.

THE COURT: Do you have a response Or anything
further you want to say?

MR. CURTIS: I do, Your Honor, a few points I
want to make. If I could just maybe shed some light on
the e-mail included in the affidavit, they're certainly
an accurate reflection of the communication that took
place with Mr. Voiland.

However, it omits the next day's e-mails, and

again the intent here is not to get kind of stuck in

the weeds, but Mr. Voiland -- I'm providing a copy to
counsel, and I'll provide one to the Court as well -- I
have marked it as Exhibit B. Mr. Voiland -- Attorney

Voiland made it very clear in response the fcilowing

day that that represented the second -- the $50,30GC




-

tey & . :“ | “ ’ iy

¢ . L] n 1 4 ] -

_.,v. ”.“ W ol x Al m“ " "y
. 0 b N x oy ) vy "y
) It "l W i k) Y 0 [ . " th b 77 K |
Y oW R i 0 S I B B '
W 0 0 N § St ot " B 1) th [ el i 1 t.
X T ) 0] : o o o “ o b o " L . b "
1 ot ' ) Cw L X 1} gt o) rtl g o0 -

" rs iy I3 ] W W 114 L) n . ) Fi '
D A G oo m el cl (T R S . O o o
oy i) O b3 [ L I BN ] ¥ ] AL 2 A £ "
o X o o w K 0 ) it} TR N i) 1Y £h i
1) ' T ) o , S W R | | WY’ i) 0]
" oo LSS P O B SR O A S g2 1 o0
LS| , W ® o m 8 S I I ) i ot
i it} N £ T ! i . by . s e R X Ly 11y 0O [}
Mook ! ! v H " > 1) ) £, o0 W ) i
B + " " ] ﬂ . Wy 9] W 13 ] O '] VAL M W el
'y 0 . 4 mm ey O | "} Mc 1)) 14 t) 0) £1, : Ry n o
- el o1 . m e o . = ”“ [ w A Le) N t ; [{}] 1} K
e : v : . Y et o BEENY 0}
0 a2 8 g uon R RN TR S <O O TR SR & 9
) S B B A B S 0 T ¢ S B ' N RS ¥
Q X Mmoo oo m {7 O 0
%) (el , Voole by 1 e qa) v : ) ,
f ()] V* ) 5 e th 1 -t . ' (r}
u.i ) 2 W i £ £ £e ) 1) ) vl ) (¥ | {
g ® 0 G oty oo W " HEE R * .
- 3 O Iy} ) N ol .».m ! bi s ki b W SR, “
-t ' W © - Y o Y oW a4 s 2 o
O by \ : ( . ! , - W 5
) O J I ! .C_ PO L © SR ¥ s SIS )
w o Y TRE B TR ¢ o & o O o bt W A
S P O FR e S T A S TR I ( i
w o R 13 H . 0 } “c. "“ 0 T .L ] W €~ fty 1) ¢!
s o i : - . 3 ; o . ‘ T i M :
S f S T S S ¢ a8 08 @ ko Y L b
o e - woo® O A T A - oo T TR i
P N R v S S S A VIR ™ 4o T L S - B S S S 6} ) 3

! a g 4 R T S R BT S R - S L i

() ' m O ¥ >y o - [~ P .. i .. \ ~._~ ab i} ' a L 9] -

/)] ] v) 43 (0] . uﬂ 28} . : u. + t L £ i) ] () i) W

O o O SRS AR B - T B S B 3]

R S S R R S R S T T v Gy et e bt

Q. et 0O o S “ v Wo®og 0 L2l 0O

T e B B S S SR 1 A S T O > - X

U T T = B & 1 U S R () B ¢ TS S Y ST 7 * _ A T el

g g« . I S T E PR A - S T < N R R 5

S 8 g S g O o o Mo e g g8 w :

3 B g i Qo ook oE hoS

O e © 0] (U t» W SR 0! a o 4 o @ m B @ 0

= 1] (o7 S I S ~ 77 B B 77 Fe] Q E ¢ eO.. wh.w m

JEANNE R SPOEHR, 3MR 3R

P Y " YA L L R S S A S L S LS
..._ ,..l. ..,._ ._ ._ v v v . 4 ) A ¢l 4

-~
-
~ o~
- =
-
-
i
-—



rights under the Settlement Agreement. There's really,

frankly, no ability to go back and revise it, and 1in
the event that defendant wanted to attempt that, there

would have had to have been a motion again giving
plaintiff the opportunity to respond. That hasn't

taken place. And I won't repeat my earlier summary,
but as I've already noted, When

a judgment -- and frankly, a stipulated order for

806.07 is very clear.

dismissal would be considered a final judgment under
this Settlement Agreement. That simply really can't be

viewed any other way.
And so for purposes of 806.07 and 806.07 analysis,

it's very clear what acts would have to take place in
order to reopen that stipulated order for dismissal.

And those acts weren't taken as far as filing a motion.

hasn't had the opportunity

And this Court, obviously,

to go through the analysis; and even if it did, if we'd

get to that point, there is clear case law again
indicating that the -- the ability to reopen for any

reason is -- clearly, this doesn't fit within -- this

would not fit within any of the previous A through F

subparts of 806.07, so we would be looking at subpart
That should be used sparingly by this Court.

H.
But again that's an analysis we can't even get to

because no motjglille been filed.




So plaintiff's not waiving its right to the
Settlement Agreement, and it urges this Court to look
at the Settlement Agreement and enter full judgment.

THE COURT: I guess I'm wondering about the
need to even arrive at 806.07 even if such a motion was
filed because the only order in this case is one for
dismissal. I don't know why the -- why there would be
any desire on the part of the defendant to reopen a
dismissal -- well, in any case, that kind of a motion
hasn't been filed.

Mr. Petijean, did you have anything else you
wanted to say?

MR. PETITJEAN: Yes. The e-mail that was just
provided to you by Mr. -- from Mr. Voiland to me after
the second payment says, John, this will be your
client's second payment. He has three payments to
make. The stipulation called for three payments, fifty
thousand, fifty thousand, fifty thousand. My e-mail
said if we pay the second one, will you withdraw the
motion? The response was providing me with the routing
information and the bank information.

Then we have this, John, he's still got one more
payment to make. We got the payment. They -- and now
they want a judgment for $800,000.

THE COURT: Mr. Petijean, if the last payment

15




me, the agreement was modified or was amended.

MR. PETITJEAN: It was modified or novation.

THE COURT: wWhen is the last payment due? To
your understanding, when is that last payment due? It
hasn't been paid, has it?

MR. PETITJEAN: No. We have offered to wire
it, and the e-mails --

THE COURT: But this agreement just simply
doesn't have anymore deadlines in it?

MR. PETITJEAN: Well, I wouldn't say it has
anymore deadlines in it because it could be done today

and the matter would be over.

THE COURT: But it hasn't been done.

MR. PETITJEAN: Well --

THE COURT: Because my understanding is,
whether I reopen the dismissal and grant judgment for
eight hundred thousand, or whether it's a hundred and
fifty thousand, the payment is still due; and if it
were paid yesterday, it would have been credited

towards the eight hundred or the one fifty. It just

hasn't been paid. Right?

MR. PETITJEAN: The third -- the third paymen
has not been paid. That's correct. But given

what's -- if you look at the history, that's what's

16
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'©l€, one could understand a reluctance of

wiring the $50,000.

Alsc, and not -- the -- when one's borrowing
Crey, it's contingent upon certain terms and
°cntitions, and cne would be -- and that's not in this
Z<avit, but the funds are available upon being able
TT rescive this in total. I'm talking about Mr.
VvanlernFeuvel being and his company as being able to --

THE COURT: Mr. Petijean, do you think there's
zm.m<re documentation or anything else you want to
<.~~-- =z the Court before a decision is rendered?

MR. PETITJEAN: Yes, Your Honor. I would like
+¢ ze zr.e to submit additional e-mails to the Court
~zv s=ow that there was an agreement as to the
nosificzaticn as to the date when the first payment was
s.e &nd tnat the first -- and that that payment
slwimatelv was accepted by the plaintiffs. And there's
procepiy -- if I were to search, there's probably
aac.ticnal e-mails and inquiries as to when the second
e ment couid pe made, and I could submit those also to
e Tourt. And, obviously, the plaintiff should have
vime to respoend.

THE COURT: How soon can you get me those
E-ME22S7

MR. PETITJEAN: Oh, I would think within sever

17



days, Your Honor.
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THE COURT: 1I'll give you seven cay
any additional documentation that you want tO SiZf-=

and any argument that you want, and I1'11 give

give the plaintiff then ten days to reply, tO F--

-

together any brief they want to put together,

Il 11 render a written decision.

MR. PETITJEAN: Thank you.

(YN ]

THE COURT: Anything further for this recoI=
MR. CURTIS: No, Your Honor.

THE COURT: Very gcod.

information from the defense within seven days grnc

reply within ten, if you want to submit anything. Yol

don't have to submit anything in reply to what's relns

T A—-

submitted by t
you have ten days after receipt to do soO. Eng then
I1'11 render a decision. All right?

MR. PETITJEAN: Today is —- I shoulld £ncw

this. My wedding anniversary is Thursday, Tnis must

be the 16th.
THE COURT: 1It's the 16th. So that mTgEns

you'll have until the 23rd, close of business o=
23rd, and ten days from then is a Saturday. ==
give you until close of business on Noverrer _sT.

MR. CURTIS: Thank you, Your HCLOI.
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THE COURT: All right. Very good,.
in recess.

MR. PETITJEAN: Thank you.

(Proceedings concluded at 2:24 p.m.)

Then we're
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