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necessury, however, tv analyze the roascns why these twenty-
three sllotments wers usseful only &8 a piscos of property to
bve s0ld, The reasons for the failur~ to use them weres
Deuth of allottee é
Oocupation of allottes elsevhare 7
Incapacity of allottoe 1
Female allotteess who zarried
other allottees 9
3
’ It is thus seen that in seven out of ths twonty-
_ throe calel thn pnrpone of civilt:ution wasn nlroady, forxr
Qéﬁ“-" =-%‘”-ﬁ°“. r«-son or anéih.r, ¢arried dut. The allottcct vuro"")'

nolt-ausgntning sway from the reservation. Yo beneficial
purpose would be served by calling therm dack from.s useful
life in an oocupation which they had mastered, to take up
the cultivation of the .soil.
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any purpoze allotment may have had.
In the case of thn nine girla and yuuns womnn who
?ﬁﬁ' ' received allotmnntn ihich wero never ternad hy than. 1) 1-

' edd to spegulate what idea could lie behind giving each of
tham twcntyhltg agres; in any eaae. It was surely not ex=
pected that they would grow up to farm the lands on their

. own aqcount, Their ofvioua deatiny was fulfilledj they
pmarried othey allottaees, and aither lived upon their husbanda'
lends or went with their spouses te homes elmewheres '

0f all the twenty-thres unused allotments, therefore,

the reason for failure to use iz one whioch would be reason=-
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Indian life and oharacter, but are such remsons us upply

to all races.
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0f these forty allotments, there ramains in the
handa of an original allottae a portion of one allotment.
Half of another is held for an heir who is atill a aminor
and unsble to sell; his sister, who hag attained her majority,
has disposed of her half, The rest of the land has all been
Lomeddy R W K L BT

%rior to 1910, wheh an Irndian allottee died, his
heirs might be determined by the county., After the sot of
June 284 1910, they wers determined by the Hecretary of the
Interior, Some of the sales of land of deceassd sllottees
were made.mdar-the Liret arrangemsnty eone iatery.«In.the. .
early years a fee patent for the land was frequently issued
*te the heirs of John Doe." Thim was evidently ascepted:

- uedo}lﬁb;d‘lud'okrrltd a tisle acceptable ta the buysr.
At least no reaord appears of any dispute arising after
guch a sale,

After the Burke Act of Muy, 1906, it was permitted
to issue patents in fee for land to Indiana who were adjudged
ecnpotent to manage their own arfsirl. This was done at
thelir request. Muny of the Ouoldnl requested fee¢ patents
and received them under this act. The details of the sale

are as followss
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$0ld for the benefit of heirs 17
30l1d under provisions of Burke Aot 17
8o0ld after expiration of trust peried

, in 1918 5 |
.Unsold (widow living om {t) 3 (part)
40
Y. v Allo [

0f the fourteen allottess still living, the young-
eat is forty-four yesars of age and thes oldest seventy-ssven,

Not one of thase is living on hll cwn sllotnnnt, though

'auuu have dbno sé 1n the pust. ‘Yheir prcannt Iooution

follo'st

Living on own lamd
Living on husband's land
~ Living on réservation (town of Oneida)
Living near (Green Bsy.¥Wim,)
xnploybd in Indi-n S8ervice
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" This brief inﬁmiiy souun tu iodlowte Ehed She Onafdns
bave passed through the allotment eycle und have for the
most part taken their places in the world along with othar
peopliﬁ There are some stories of failure and some of
auccess} the later, however, predominate. In a ﬁirt cqnplotn
study I design to take up each cagse and asgertain aas rar’nn
poasible what benefit waa derived from the use of the land,
or possibly from its sale, It may prove impossible to learn
whether allotment, or schools, or white contaat, er develap~

ment: provieus 40' all this, was:.the means of Bringing dboutt
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the presaent status of the Cneidaa, At least I shall try
40 lenrn as much 28 possible about the contrivuting fastors,

-~ with the hoepe that some useful i{ns.rmmtion may be brought
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UNITED STATES

1) : . . My |\'Vh
! DEPARTMENT OF THE INTERIOR ') | rep 061834
OFFICE OF THE COMMIBSIONER OF INDIAN AFFAIRS TRE REOATTARY.
Commr J C WASHINGTON, D. C. February 24, 1954 -

The attached bDecame Qshid and has Just reached me. The answer
%o 1t is thalt the Oneidas were allotted, and through fee patenting
and other allotment procedures they lost all of their land. And
they are living practically usprotected and not in any resl way
under Federal jurisdiction, They are one of the groups that ought
to be brought into new land as an organised ;:ommi.ty-

Oomi 68 1onar

Attacheds

Letter of January 31, 1934
from Walker B. Vatkins,

West De Pere, Wis,

SEEEM(L
Frem the Secretary

To: Gmuslioner Collier
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( . 2
One..a Nation of Wiscunsin
Division of Land Management

P.O. Box 365 = Oneida, Wisconsin 54155
» Office Locatlons -

Administration Loan Department
470 Alrport Drive 2555 §. Packertand Drive 703 Packertand Driva
Oneida, Wi 54155 Groen Bay, Wi 54313 Green Bay, Wi 54303
1920) 869-1690 1920) 430-2080 {920) 490-2440
(920) 865-1689 Fax (920) 497-5854 Fax 1920) 490-2444 Fax
1800) 684-1697 Toll Free 1800) 2362214 Toll Free {800) 684-1697 Yol Free

August 13, 2001

Mr. Robert Jaeger, Superintendent Certified # 7000 1670 0006 04191806
Great Lakes Agency

Bureau of Indian Affairs

PO Box 273

Ashland, Wisconsin 54806-0273

H
RE: Request for Title Opinion on Fox Valley Western (FVW) Railroad Right-of-way
Dear Superintendent Jaeger:

The Land Management staff attorney, as well as other tribal departments, have been working on
the abandonment of the railroad right-of-way through the Oneida Reservation. On March 1,
2001 the Surface Transportation Board issued an order (Attachment 1) which requires that FVW
work with the Oneida Cultural Heritage Department to clear up concerns expressed about
artifacts and cultural sites along the tracks. We are also in the middle of a 180 day period when
FVW may negotiate with a local government or group for trail use/rail banking under the federal
Rails-To-Trails Act. The Wisconsin DNR has requested to negotiate, but recent communication
with FVW indicates they may ask for an extension on this 180 day period. The Oneida Nation
indicated to the Surface Transportation Board that they did not want to negotiate for an interim
trails use agreement, but supported the abandonment, and wanted the right-of-way to return to the
owners.

The question of who owns the right-of-way has been a frequent question throughout this whole
process. This question of ownership was presented to the Great Lakes Agency Superintendent in
1972, and was probably considered premature at that time (Attachment 2). Since the railroad
abandonment issue is well upon us now, [ am requesting that your office provide us with a Field
Solicitor’s opinion as to whether the right-of-way continues to be held by the United States, with
Indian Title held by the Oneida Tribe. The following information has led our office to believe
that a patent has never been issued for the railroad right-of-way.

1. In 1870 the Oneida chiefs signed an agreement to allow the railroad to run through the Oneida
Reservation. In 1871 Congress authorized the same thing “in accordance with and subject to the
conditions of an agreement made by the chiefs and headmen of the Oneida Tribe of Indians.”
Attorney Lokensgard, a member of the Oneida Law Office at the time, wrote an opinion on these
documents dated March 17, 1998, and determined that they were probably easements that were
granted to the railroad and did not include the fee title to the land. Attachment 3. At the time
these right-of-way easements were approved, the land would have been held in “fee” by the

"Caretakers of the Land”
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United States, with Indian title of possession and use held by the Oneida tribal government.

2. The impending allotment of the Oneida Reservation was the impetus for a survey of the entire
reservation. The legal descriptions for each allotment were not changed until after fee patents
were issued, and allottees could transfer all or part of their property. The fee patents from the
U.S. government did not have the metes and bounds legal description on it, but used a general
notation such as “Claim 177" as shown on the copy made of the patent, attachment 4. Our title
searchers have hand copied many of the patents which they have found at the county Register of
Deeds in the form being sent to you. In order to get a metes and bounds description of Claim
177, for example, we have to go to the survey notes, which for Claim 177 is attachment S. In the
metes and bounds description it says “This claim contained 52 acres of land exclusive of the
Right-of-Way of the G.B., W. & St P. Ry.”

3. The words “exclusive of” seems to separate the right-of-way from the allotment, so one
conclusion is that it was not passed with the patent. Land Management staff attoney checked
with the Brown County Surveyor who works extensively with the Oneida Reservation allotment
field notes, about his interpretation of this wording. He took a further step and measured the
entire boundary of allotments he was working on where the railroad right-of-way went through
them. His response was that it appeared the railroad right-of-way was deducted from the final
acreage of the allotment. The Brown County Surveyor further commented that the terminology in
the description would indicate the right-of-way was excluded.. The Land Management Attorney
has checked the survey notes of all the Indian Claims of the Oneida Reservation and found that
each Indian Claim contains this exclusionary language of the railroad right-of-way, whenever it
runs through the allotment.

Here is a summary of tribal concems, as they relate to the title. If the railroad right-of-way land
through the Oneida Reservation was never patented to anyone, does the title remain with the
United States and the Oneida Tribe? If the title is still with the United States and the Oneida
Tribe, how is later federal law regarding railroad right-of-ways interpreted to apply to this
situation? In particular, does the Rails-to-Trails Act apply at all.

We look forward to hearing from you on this matter.
Sincerely,
Christine M. Doxtator, Land Management Director
enclosures
cc: Rory Dilweg, Chief Counsel

Bill Gollnick, General Manager

Gerald Danforth, Tribal Chairman
Loretta R. Webster, Land Management Attorney
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Oneida Tribe of Indians of Wisconsin
BUSINESS COMMITTEE

UGWA DEMOLUM YATEHE
Bacause oi the help of
this Oneida Chiaf in
oementng a friendship
between the six nations
and the zolony of
Pennsyivania, a pew
nation, tha United Slates

colonists had congistently
refused to aid tham.

P.O. Box 365 » Oneida, Wi 54155
Telephone: 920-869-4364 » Fax: 920-869-4040

July 19, 2005

Retum Receipt Requested -

Terrence Virden, Regional Director
7003 1010 0005 4916 6380

BIA - Midwest Regional Office
One Federal Drive, Room 550
Minneapolis, MN 55111-4007

Dear Mr. Terrence Virden,

The Oneida Tribe of Indians of Wisconsin (héreinaﬂer “Oneida Tribe™) submits this letter to inform
the Bureau of Indian A ffairg (hereinafter “BIA”) of the existence of treaty-reserved trust land on the
Oneida Reservation. This treaty-reserved trust land was subject to a railroad right-of-way. Itisone
hundred (100) feet wide and approximately twelve (12) miles long, and runs from the westemn

boundary of the Oneida Reservation to the northeastern boundary (hereinafter “ri ght-of-way land”).

Introduction

The Oneida Reservation was established pursuant to the 1838 Treaty with the Oneida (hereinafter
“Treaty’””) which reserved approximately 64,000 acres for the use and occupancy ofthe Oneida Tribe.
In 1870, the Oneida Tribe and the Green Bay and Lake Pepin Railway Company (hereinafter “GB
& LP”) entered into an agreement granting GB & LP a1y ght-of-way through the Oneida Reservation.
In 1871, Congress approved the agreement between the Oneida Tribe and GB & Lp. Tae tight-of-
way land was not allotted pursuant to the General Allotment Act, and pursuant to the Treaty, title

to the right-of-way land remains with the Oneida Tribe. This letter outlines the history of the right-
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of-way and serves to inform the BIA that the westernmost eleven miles of the right-of-way land no
longer is subject to the railroad right-of-way. The BIA may want to consider updating its records

to reflect the extinguishment of this right-of-way,

The Tribe hired Professor James W, Oberly to research these historiceil events and the tax rolls for
the lands adjacent to the right-of-way land. Professor Oberly 1s a historian from the University of
Wisconsin-Eau Claire History Department. He has extensive experience concerning Oneida history
and congressional land policy, and has published numerous articles dealing with these topics.
Professor Oberly produced two reports for the Oneida Tribe. In July, 2002, Professor Oberly
delivered his first report entitled “Report on the History of Green Bay & Lake Pepin Railway
Company’s Right of Way Across the Oneida Indian Reservation, 1866-1876” (hereinafter “Obérly
Report1,” attached hereto as AttachmentT). In January, 2003, Professor Oberly delivered his second
report entitled “The Green Bay & Western Railroad’s Right-of-way Across the Oneida Indian
Reservation; Part Two: the Allotment Era and After, 1887-2002” (hereinafter “Oberly Report I1,”
attached hereto as Attachment IT). Professor Oberly's research confirmed that GB & [P and its
successors held an easement over the right-of-way land and did not obtain a fee simple interest in

the right-of-way land.

The Tribe also hired First American Corporation, Evans Titl;e Division, to research the chain of'title
for the lands adjacent to the right-of-way land. First American Corporation is a commercial title
insurance company with offices located in OreenBay, Wisconsin, InF ebruary, 2005, First American
Corporation produced title reports for all parcels adjacent to the right-of-way land which are not
owned by the Oneida Tribe (hereinafter “First American Title Reports,” attached hereto as
Attachment III). Included in the title reports are the original patent, the first recorded deed that
contains a legal description, and a copy of the last recorded deed for each parcel. First American
Corporation’s findings demonstrate that the right-of-way land does not belong to the adjacent

landowners and remains tribal trust land.

In 2003, the Oneida Tribe and Fox Valley & Western Ltd, (hereinafter “FVW™), a successor to GB
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& LP, executed an Agreement and Mutual Release whereby FVW acknowledged that its interest in
the right-of-way land was in the nature of an easement. FVYW also compensated the Oneida Tribe

for its past use of the right-of-way land.

History
The Oneida Reservation was established pursuant to the Treaty which stated, in part, “, . . there shal]

be reserved to the said Indians to be Beld as other Indian lands are held a tract of land containing one
hundred (100) acres, for each individual; and the lines of which shall be So run as to include all their
settlements and improvements in the vicinity of Green Bay.” (Treaty With the Oneida, 7 Stat, 566,
February 3, 1838, attached hereto as AttachmentIV). In the years immediately following ratification
ofthe Treaty, approximately 64,000 acres located north and west of Green Bay, Wisconsin, were set

aside for the use and occupancy of the Oneida Tribe,

In 1866, GB & LP began efforts to construct a railway from Green Bay through the Oneida
Reservation and westward. (Oberly Report I, p.11, Attachment ). In 1869, GB & LP sought
permission to construct the railway through the Oneida Reservation, Also in 1869, Indian Agent
J.A. Manley wrote to Commissioner of Indian Affairs Ely S. Parker “in behalf” of GB & LP to offer
support for the railroad construction in securing a right-of-way. Agent Manley’s letter also informed
Commissioner Parker that GB & LP already started construction of the railroad and entered the
Oneida Reservation to survey the land. (Oberly Report I, pp. 14-15, Attachment I). In 1870, GB &
LP lobbied Congress to pass legislation granting thé company a right-of-way. Later that year, the
Oneida Chiefs and GB & LP entered into an agreement which granted use of treaty-reserved trust
lands to the railway company for the construction of a railroad across the Oneida Reservation
(hereinafter “Right-of-Way Agreement,” attached hereto as Attachment V). The following is the
language of the Right-of-Way Agreement, in its entirety:

Whereas the Green Bay & Lake Pepin Railway Company desire to run their proposed
Railway across the Oneida Reservation in the State of Wisconsin:

The undersigned the Chiefs of the Oneida Nation of Indians do hereby consent
subject to the approval of the proper Indian Agent & of the Indian Commissioner or
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other proper authorities of the Untied States, that the said Company may, by such
route as its Directors may determine, and subject to the laws of the State of
Wisconsin, the same as if the lands were owned by white persons, construct and
operate their said Railway across said Reservation appropriating further uses thereof
a strip of land one hundred feet wide and extending the whole length of such part of
said Railway as will be within the limits of said Reservation. '

Provided however, that damages to the property of said Indians, consequent when the
introduction of said railway shall be appraised determined and recovered under and
by virtue of the laws of the State of Wisconsin, as if the land belonged to White
persons.

And provided also, that this- consent shall not be construed to include lands for

Depots or for other purposes than the road bed and tracks and usual rights of way of

such railway.
The phrase “as if the lands were owned by white persons” demonstrates the Oneida Tribe retained
ownership of the right-of-way land and did not transfer ownership of the right-of-way land to the
railway company. Likewise, the grant of “further uses” of the right-of-way land demonstrates that
the Oneida Tribe did not grant a fee simple interest to the railway company, only the right to use the
land for railway purposes: After the Right-of-Way Agreement was signed, construction of the
railroad proceeded rapidly. (Oberly Report I, p. 24, Attachment I).

In 1871, the United States Congress approved the use of the reservation land for a railroad right-of-
way “inaccordance with and subject to the conditions of”’ the Ri ght-of-Way Agreement (hereinafter
“1871 Congressional Act” March 3, 1871, attached hereto as Attachment VI).- The 1871

Congressional Act provided, in its entirety:

March 3, 1871 CHAP. CXLIL - An Act granting the Right of Way to
Right of way across the the Green Bay and Lake Pepin Rai Iway Company for
Oneida reservation granted to its Road across the Oneida Reservation, in the State of
the Green Bay and Lake Pepin Wisconsin.

Railroad Company.

Be it enacted by the Senate and Mouse of
Representatives of the United States of America in
Congress assembled, That the Green Bay and Lake
Pepin Railway Company be, and is hereby authorized
to build and maintain its railway across the Oneida
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Reservation, in the State of Wisconsin and to take
sufficient land, not more than a strip one hundred feet
in width, for the purposes of said railway, in
accordance with and subject to the conditions of an
agreement made by the chiefs and headmen of the
Oneida Tribe of Indians, on the twenty-third day of
May, eighteen hundred and seventy, approved by and
on file with the Secretary of the Interior.
APPROVED, March 3, 1871.
By 1871, construction of the railroad through the Oneida Reservation was complete. (Oberly Report

I, p. 25, Attachment I).

Congress passed the (Dawes) General Allotment Act (hereinafter “Allotment Act”) in 1887, The
Allotment Act provided “for the allotment of lands in severalty to Indians on the various
reservations, and to extend the protection of the laws of the United States and the Territories over
the Indians, and for other purposes.” The Allotment Act further provided, “the President of the
United States be, and he hereby s, authorized, Whenever in his opinion any reservation or any part
thereof of such Indians is advantageous for agricultural and grazing purposes, to cause said
reservation, or any part thereof, to be surveyed, or re-surveyed if necessary, and to allot the lands in

said reservation in severalty to any Indian located thereon.”

The Oneida Reservation was allotted in the 18905 pursuant to the Allotment Act. The original land
surveys conducted pursuant to the Allotment Act typically excluded the right-of-way land. (See
Oberly Report 11, pp. 14-24, Attachment II). Indian Agents Dana Lamb and Charles Kelsey were
among the s'uséyOrs respdvnsi:ble for surveying the Oneida Reservation. Their original survey book
shows the Agents excluded the ri ght-of-way land from some ofthe allotments, and failed to mention
the right-of-way land with respect to others, The federal government also hired an additional Indian
Agent, N.S, Boardman, to survey the Oneida Reservation and instructed Mr, Boardman to work with
Agents Lamb and Kesely, In all surveys Boardman completed, he excluded the right-of-way land
frorﬁ thé ‘s.u.r.vleyed parcels. (See Oberly Report II, p. 24, Attachment I). Based upon the historical

record, Professor Oberly concluded, “It is my opinion that Agents Lamb &'Ke'sély meant to exclude
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the Green Bay & Minnesota’s right-of-way from parcels they allotted.” (Oberly Report 11, p. 20,
Attachment II), Considering the right-of-way land was not included in the allotmehts, and no

separate allotments were made for the land, the right-of-way land remained tribal trust land,

FVW continued to actively use the railway into the 1990s. In 2000, FV'W notified the Tribe it was
petitioning the Federal Surface Transportation Board for authority to abandon the railroad ri ght-of-
way, In 2003, the Oneida Tribe entered into an Agreement and Mutual Release with EVW
(hereinafter “Agreement and Mutual Release,” attached hereto as Attachment VII). Pursuant to the
Agreement and Mutual Release, FVW ‘acknowledged the Oneida Tribe granted FYW’s predecessor
aright-of-way through the reservation for construction and maintenance of a railroad. (Agreement
and Mutual Release, Second Whereas Clause, Attachment VII). FVW also acknowledged that the
“United States holds title to such land in trust for the Oneida Tribe’s beneficial use and occupancy
pursuant to the 1838 Treaty with the Oneida,” (Agreement and Mutual Release, Fifth Whereas
Clause, Attachment VII). Through the Agreement and Mutual Release, FVW agreed to consummate
abandonment of the estimated eleven (11) westernmost miles of the railroad while preserving the
right-of-way for the estimated one (1) easternmost mile. (Agreement and Mutual Release, § 1,
Attachment VII). FVW paid the Oneida Tribe $93,000 for the railway’s past use of the ri ght-of-way
land. (Agreement and Mutual Release, | 6,7, Attachment VII).

Title History
There are 97 parcels adjacent to the right-of-way land; of those, 29 are owned by the Oneida Tribe.

Current legal descriptions for the adj_aceﬁt parcels of land do not include the right-of-way land. All
deeds referencing the ri ght-of-way exclude the right-of-way land from the title. All those that do not
reference the right-of-way provide simple legal descriptions referencing only the lot number, i.e.
allotment parcel number, and one parcel merely identifies the quarter quarter section. (See First

American Title Reports, Attachment 11I).

An additional source of the property’s legal descriptions can be found on the tax rolls of the local

municipalities. Professor Oberly researched historical tax assessments for the two municipalities

Page 6 of 8

Case 1:10-cv-00137-WCG Filed 06/03/15 Page 6 of 20 Document 99




in which the right-of-way land is located, the Village of Hobart, located in Brown County, and the
Town of Oneida, located in Outagamie County. (See Oberly Report II, pp. 28-37, Attachment 1I).
(See also Municipal Boundaries Map, attached hereto as Attachment VIIT; gnd Map of Former Right-
of-Way, attached hereto as Attachment IX). According to the tax assessment rolls, the Village of
Hobart did not and does not include the right-of-way land as taxable property of the adjacent land
owners. Historically, the Town of Oneida did not explicitly exclude the right-of-way land from the
tax roll legal descriptions, However, tax parcel maps prepared by Outagamie County for the tax year
2004 demonstrate that no parcels adjacent to thé right-of-way land include the right-of-way land,
even those parcels that have tax roll legal descriptions that do not explicitly exclude the right-of-way
land. (Town of Oneida Tax Roll Le;gal Descriptions, attached hereto as Attachment X; Town of
Oneida Tax Parcel Maps, attached hereto as Attachment XI). No current landowners in the Town
of Oneida or the Village of Hobart are paying property taxes on the right-of-way land, and the

Oneida Tribe does not pay property taxes on the right-of-way land.

Summary

The boundaries of the Oneida Reservation were created pursuant to the Treaty. In 1870, the Oneida
Tribe entered into an agreement with a railway company for a right-of-way through the Oneida
Reservation. In 1871, Congress ratified that agreement. in 1887 Congress passed the Allotment Act.
Pursuant to the Allotment Act, the entire Oneida Reservation was allotted with the exception of the
right-of-way land. In 2003, the railway company abandoned the railroad and entered into an
agreement with the Tribe governing the terms o\f the abandonment, That agreement acknowledged
the railway company’s interest in the land was limited to a right-of-way and further aCkﬁoWISdged
that title to the right-of-way land remained in trust for the Oneida Tribe pursuant to the Treaty, The
original allotment surveys, the fee patents, and all the deeds in the chain of title for the adjacent land
owners demonstrate that the right-of-way land was not allotted and remains treaty-reserved trust
land. The BIA may want to consider updating its records to reflect the extinguishment of the right-

of-way over this land,

Page 7 of 8

Case 1:10-cv-00137-WCG Filed 06/03/15 Page 7 of 20 Document 99



Sincerely,

Zo 5l JQ%"?"Z? 507/

Cristina Danforth, (f]mirw@ﬂm
Oneida Tribe of Indians of Wisconsin

Altachments:

L

IL.
1r.
Iv.
VL
VIL
VIIL
IX.

XL

cc!

“Report on the History of Green Bay & Lake Pepin Railway Company’s Right of Way
Across the Oneida Indian Reservation, 1866-1876” by Professor James W. Oberly

“The Green Bay & Western Railroad’s Right-of-way Across the Oneida Indian Reservation;
Part Two: the Allotment Era and After, 1887-2002” by Professor James W. Oberly

Title Reports prepared by First American Corp. on parcels adjacent to railroad right-of-way
land

Treaty With the Oneida, 7 Stat. 566, February 3, 1838 :

1870 Agreement between Oneida Chiefs and Lake Pepin Railway Co.

Oneida Railroad Act of Congress - March 3, 1871

Agreement and Mutual Release between Fox Valley & Western Ltd. and the Oneida Tribe
Map of Oneida Reservation Municipal Boundaries

Map of Oneida Reservation with former railroad right-of-way

Town of Oneida Tax Roll Legal Descriptions, excluding Oneida Tribal Property

Town of Oneida Tax Parcel Maps, excluding Oneida Tribal Property

Oneida Business Comumittee (one copy of attachments submitted to Tribal Secrstary)
Carl Artman, Chief Counsel

James R, Bittorf, Deputy Chief Counsel

Eleanora Smith, Interim Land Managemént Director
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. 10 ANNE Houst, ONEIDA LAW OFFICE ANDREW J, PYATSKOWIT

CHIEF COUNSEL REBECCA M., WEBSTER
JAMES R. BITTORF NT7210 E %M;I;?(lllzgROAD FRANCINE R. SKENANDORE
DEPUTY CHIEF COUNSEL ONEIDA, WISCONSIN 54155 ROBERT W. ORCUTT
(920) 8694327 FAX (920) 8694065
May 29, 2008
Angela Kelsey

US DOI - Solicitor’s Office - DIA
Mail Stop 6513 - MIB

1849 C Street NW

Washington, DC 20240

Re: Tax Parcel and Allottee Maps and Chart
Dear Ms. Kelsey:

On Thursday April 24, 2008, we met at the Department of Interior offices in Washington, D.C., to discuss the trust
status of a former railroad right-of-way traversing the Oneida Reservation. At that meeting, you requested several
additional pieces of information pertaining to the tax parcels and their relation to the former allottees for property
adjoining the former railroad right-of-way. In an effort to provide you with information pertaining to this issue,
I'am providing you with a chart and two wall-sized maps depicting parcels along the former railroad right-of-way.
‘The enclosed chart and maps include the following information as it pertains to each parcel: 1) the tax parcel
number; 2) the current owner; 3) the Section, Township and Range; 4) the allottee(s); and the allottee number(s).
Therc is one map for the parcels located in Outagamie County and another map for the parcels located in Brown
County.

I compiled this information from a variety of sources including: 1) Outagamie County on-line tax maps; 2)
Outagamie County on-line tax rolls; 3) Outagamie County plat books; 4) Brown County on-line tax maps; 5)
Brown County on-line tax rolls; 6) Brown County plat books; 7) Evans Title Company title searches; 8) historical
wall-sized allotment map prepared by the Tribe’s Geographic Land Information Department in 1995; 9) historical
wall-sized allotment map of unknown origin or date; and 10) hand-drawn section maps stored at the Tribe’s
Division of Land Management.

Sincerely,

Kobooca /Y LbbilA

Rebecca M. Webster
Staff Attorney

ce: Jennifer Spencer, Land Law Examiner, Bureau of Land Management
Gerald Danforth, Chairman, Oneida Tribe of Indians of Wisconsin
Kathy Hughes, Vice-Chairwoman, Oneida Tribe of Indians of Wisconsin
Bill Gollnick, Chief of Staff, Oneida Tribe of Indians of Wisconsin
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District Court, E.D. Wisconsin.
UNITED STATES
v.
HALL et al.
July 1, 1909.

On Demurrer to Indictment.
West Headnotes
Guardian and Ward 196 €1

196 Guardian and Ward
1961 Guardianship in General

196kl k. The Relation in General. Most
Cited Cases
“Guardianship” is a trust which is dual in its nature
involving two distinct and separate functions, viz.,
the control of the person of the ward and the man-
agement of his estate.

Indians 209 €321

209 Indians
209VIII Intoxicating Liquors
209k321 k. Introduction Into, or Possession
In, Indian Country. Most Cited Cases
(Formerly 209k35)

Indians 209 €323

209 Indians

209VIII Intoxicating Liquors

209k323 k. State or Tribal Regulation. Most

Cited Cases

(Formerly 209k35)
Act Feb. 8, 1887, ¢. 119, § 6, 24Stat. 390, 25
US.C.A. § 349, provides that any Indian who ad-
opts the habits of civilized life may become a cit-
izen, and 24 Stat. 388, 25 U.S.C.A. § 331 et seq.,
declares that every allottee shall be subject to the
laws of the state or territory. Held that, where an
Indian reservation had been broken up and a large
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part of it was owned in trust by allottees, such allot-
tees became citizens of the state, and were not sub-
ject to prosecution in the federal courts for carrying
ardent spirits into the reservation in violation of Act
Cong. Jan. 30, 1897, c. 109, 29 Stat. 506, 25
U.S.C.A. § 241; the regulation of the liquor traffic
being within the exclusive jurisdiction of the state.

The defendants, who are Oneida Indians, are in-
dicted under the law of 1897 (Act Jan. 30, 1897, c.
109, 29 Stat. 506), for carrying ardent spirits into
the Indian Reservation. A demurrer has been inter-
posed to the indictment. The defendants are them-
selves allottees, to each of whom a tract of land has
been allotted, and to whom has been given by the
government what is known as a trust patent, whose
terms and legal effect are discussed in several of
the cases cited in the opinion. It is conceded in ar-
gument that a large fraction of the Oneida Reserva-
tion is now owned and occupied by white men who
have obtained title through the heirs at law of de-
ceased allottees pursuant to an act of Congress. Act
May 27, 1902, c. 888, 32 Stat. 245. It further ap-
pears by the statutes of the state that the former
Oneida Reservation has been organized and divided
into two townships- with provisions for local gov-
ernment.

*215 H. K. Butterfield, U.S. Dist. Atty., and E. J.
Henning, for the United states.

Kittell & Burke, for defendants.

QUARLES, District Judge (after stating the facts as
above).

The demurrer questions the jurisdiction of the gov-
ernment in the premises to enforce Act Jan. 30,
1897, c. 109, 29 Stat. 506. This is a serious and im-
portant question, which, for many reasons, ought to
be speedily and finally settled.

The relation between the United States government
and the Indians was settled by a learned and elabor-
ate opinion by Mr. Justice Marshall in Cherokee

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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Nation v. Georgia, 5 Pet. 1, 8 L.Ed. 25, which opin-
ion has been followed in many later cases. The
United States, as in duty bound, assumed guardian-
ship over the United States, as in duty inferior race,
and as such has exercised all the functions of
guardianship over them. It assumed personal con-
trol, and directed tribes to move west of the Missis-
sippi river when their hunting grounds were
obstacles in the way of advancing civilization, It
corralled them upon reservations. Congress legis-
lated to protect the Indian against the wiles of the
white man as well as against his own appetite.
Stringent laws were passed prohibiting the intro-
duction of ardent spirits into the Indian country. For
many years the tribes were recognized as possess-
ing certain qualified sovereignty and capable of
making treaties. But as time progressed experience
demonstrated that the tribal relation was an insuper-
able obstacle to civilization. In 1871 Congress
passed an act, now found in the Revised Statutes as
section 2079, whereby no Indian nation or tribe as
such should thereafter be recognized by treaty or
otherwise. But finally the great truth was made
manifest to the Indian Bureau that in civilization, as
in education or religion, the individual is the unit,
and that it is hopeless to undertake to civilize a
tribe as such; that public sentiment is as strong a
factor among a band of Indians isolated on a reser-
vation as in a white community; that the influence
of the tepee was neutralizing the training of the
school. Experience showed that a graduate of
Carlyle or Hampton who returned to his tribe was
compelled to go back to the blanket with all that
this implies. Education and culture were not popu-
lar, and were treated with ridicule and contempt.
The reservation impaired the strength and vigor of
the race, but did not weaken its instincts and preju-
dices. Finally Congress came to the wise conclu-
sion that, if the red men were to be civilized, they
must be dealt with like other foreign elements, and
assume the duties and responsibilities of citizen-
ship. Whereupon it was provided that any Indian
who adopts the habits of civilized life may become
a full citizen. Act Feb. 8, 1887, ¢. 119, Sec. 6,
248tat. 390. Thereupon Congress adopted the
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policy of breaking up reservations and allotting the
territory to the individual members of the respect-
ive bands or tribes. In the enforcement of this
policy Congress declared (24 Stat. 388) that each
and every member of the respective bands or tribes
to whom allotments have been made *216 shall
have the benefit of and be subject to the laws, both
civil and criminal, of the state or territory in which
they may reside. This statute was construed by the
Supreme Court in Re Heff, 197 U. S. 488, 499, 25
Sup.Ct. 506, 508, 49 L.Ed. 848. This case involved
the supposed crime of selling liquor to an allottee
outside the reservation. The Solicitor General ar-
gued that:

‘The continuance of the relation as wards relates
both to property and personal protection. The per-
sonal protection is at least as important, and the
time of all others when Indians need this protection
is when they are taking their first tentative steps as
citizens.*

The court held that the government was under no
constitutional obligation to perpetually continue the
relationship of guardian and ward; that it might at
any time abandon its guardianship, and leave the
ward to assume and be subject to all the privileges
and burdens of one sui juris. At page 505 of 197
U.S., at page 510 of 25 Sup. Ct. ( 49 L.Ed. 848), the
court say:

‘The general police power is reserved to the states,
subject, however, to the limitation that in its exer-
cise the state may not trespass upon the rights and
powers vested in the general government. The regu-
lation of the sale of intoxicating liquors is one of
the most common and significant exercises of the
police power. And so far as it is an exercise of the
police power it is within the domain of state juris-
diction.*

At page 508 of 197 U.S., at page 512 of 25 Sup.Ct.
( 49 L.Ed. 848), the act of 1897 is designated as a
mere statute of police regulation. At page 509 of
197 U.S., at page 512 of 25 Sup. Ct. ( 49 L.Ed.
848), the court further say:

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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‘When the United States grants the privileges of cit-
izenship to an Indian, it gives him the benefit of
and requires him to be subject to the laws, both
civil and criminal, of the state. It places him outside
the reach of police regulations on the part of Con-
gress. That the emancipation from federal control
thus created cannot be set aside at the instance of
the government without the consent of the individu-
al Indian and the state,* etc.

It is further held that two sovereignties cannot at
the same time exercise the police power over a giv-
en territory.

‘The attention of the court was again called to the
same subject in Dick v. United States, 208 U.S.
352, 28 Sup.Ct. 402, 52 L.Ed. 520, where the in-
dictment was for introducing liquor into the Indian
country. The court say:

‘If this case depended alone upon the federal liquor
statute forbidding the introduction of intoxicating
drinks into the Indian country, we should feel ob-
liged to adjudge that the trial court erred in not dir-
ecting a verdict for the defendant; for that statute,
when enacted, did not intend by the words 'Indian
country’ to embrace any body of territory in which
at the time the Indian title had been extinguished,
and over which, and over the inhabitants of which,
the jurisdiction of the state for all purposes of gov-
ernment was full and complete.*

The Dick Case was differentiated by the provision
in a treaty which stipulated for the continuance of
the jurisdiction and laws of the United States over
the allotted territory. It would seem, therefore, that
both features of the liquor law of 1897 have been
considered as inapplicable to Indians who are allot-
tees under the act of 1887. These cases would seem
to rule the instant case.

*217 To get a comprehensive view of the legal situ-
ation we must read United States v. McBratney,
104 U.S. 621, 26 L.Ed. 869, and Draper v. United
States, 164 U.S. 240, 17 Sup.Ct. 107, 41 L.Ed. 419.
These cases clearly recognize the exclusive juris-
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diction of any state that is admitted upon an equal
footing with other states to try and punish its own
citizens for offenses committed upon a reservation,
in the absence of any modifying clause in statute or
treaty. This doctrine as to white citizens was clearly
asserted by the Supreme Court of Wisconsin in
State v. Doxtater, 47 Wis. 278, 2 N.W. 439, holding
that, as there was no reservation of jurisdiction in
the Wisconsin enabling act (Act Aug. 6, 1846, c.
89, 9 Stat. 56), the state jurisdiction over all its cit-
izens whereever found is complete. In United States
v. Kagama, 118 U.S. 381, 6 Sup.Ct. 1109, 30 L.Ed.
228, the court sustained the federal jurisdiction over
an Indian who had committed the crime of murder
upon a reservation located within a state pursuant to
Act March 3, 1885, c. 341, Sec. 9, 23 Stat. 362. On
page 383 of 118 U.S. on page 114 of 6 Sup. Ct. ( 30
L.Ed. 228), the court say:

‘These Indian tribes are the wards of the United
States. They are communities dependent upon the
United States. * * * They owe no allegiance to the
states, and receive from them no protection.*

This is the basic proposition upon which the de-
cision rests. It is obvious that the later legislation of
Congress providing for allotments and consequent
citizenship has changed the attitude of the parties.
The defendants, being allottees, are citizens of the
state of Wisconsin to all intents and purposes, re-
ceiving protection from the laws of the state, and
being amenable thereto. Here the color line fades
out. While conceding that this prosecution cannot
rest on the police power, it is, however, strenuously
urged that another line of decisions of the Supreme
Court give countenance to the present contention of
the government. United States v. Rickert, 188 U.S.
437, 23 Sup.Ct. 478, 47 L.Ed. 532, is cited in this
connection. The Ricker Case involved the protec-
tion of the lands of allottee Indians against the tax-
ing power of the state. The fee title of such lands
being in the government, they were held to be an
instrumentality of the government to carry out the
purposes of Congress, and were therefore beyond
the taxing power of the state. It was a case of the
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guardian interposing to protect the property of his
ward. Jourdan v. Barrett, 4 How. 168, 177, 11 L.Ed.
924, is also relied upon, which merely holds that
the federal government has power to punish a tres-
pass on government lands. See, also, United States
v. Gardner, 133 Fed. 285, 66 C.C.A. 663. McKay v.
Kalyton, 204 U.S. 458, 27 Sup.Ct. 346, 51 L.Ed.
566, emphasizes the supervisory control of the gov-
ernment over these allotted lands, and the court in
that case expressly held that it was not in conflict
with the doctrine of the Heff Case, supra. Camfield
v. United States, 167 U.S. 518, 17 Sup.Ct. 864, 42
L.Ed. 260, merely elaborates the doctrine of the
earlier cases, vindicating the power of Congress to
pass regulations to control the conservation and
management of these lands which the government
holds for the benefit of its wards; and that such reg-
ulations may even savor of the police power, but
the opinion expressly limits its scope and meaning
by the clause ‘so long as such power is directed
solely to its own protection.’ The argument of the
*218 government ignores a fundamental distinction.

Guardianship is a trust which is dual in its nature,
involving two distinct and separable functions. One
is the control of the person of the ward, the other
the management of his estate. We have seen that it
has been settled that the government may at any
time terminate this relation of guardianship. It fol-
lows, therefore, it may at its pleasure emancipate
the Indian from personal control, and still retain the
other function of managing and conserving his
property. That the emancipation of the Indian from
further federal control was the purpose of Congress
is so plain from the language employed in the act of
1887 that no argument could make it plainer. The
purpose of the government to protect the title of al-
lotted land has been declared with equal distinct-
ness. To control the habits and restrain the passions
of a people is the peculiar province of the police
power. This jurisdiction has been distinctly re-
nounced by the United States, and is now clearly
vested in the states. To say that temperate habits
and correct living by the inhabitants will enhance
the value of government land, and that, therefore,
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federal jurisdiction may find in this fact a substan-
tial basis within the territory formerly occupied as a
reservation is far-fetched and illogical. It is conten-
ded that it is competent for the government to de-
termine what shall constitute a trespass upon its
lands. To say that an allottee when entering upon
his own land becomes a trespasser thereon if he car-
ries a pint bottle of whisky in his pocket is a confu-
sion of ideas. A trespass upon lands is something so
familiar and well-defined that it cannot be distorted
to cover the misconduct charged against these de-
fendants.

Furthermore, it is conceded in argument that a large
fraction of the territory formerly known as the
Oneida Reservation is owned and occupied by
white men. It is conceded that the state has com-
plete and exclusive jurisdiction over such white
men. If the theory of the government here presented
were to be adopted, we should have this anomalous
situation: a quarter section occupied by a white man
would be under the jurisdiction of the state, while
the next quarter section, occupied by an allottee,
would fall under the federal jurisdiction. There
would be two rules of conduct, which might be en-
tirely different, operating at the same time upon the
same township, according to the complexion of the
inhabitants. This amounts to a reductio ad ab-
surdum. When understandingly read, there is no
conflict in the federal decisions. The Indian allot-
tees are citizens of the state of Wisconsin upon an
even footing with all other citizens. It is the exclus-
ive prerogative of the state to pass and enforce laws
relating to the liquor traffic which is wholly separ-
ate and apart from the jurisdiction which the federal
government retains to protect and regulate the al-
loted lands. This jurisdiction of the state extends to
all its citizens without regard to color, race, or
former condition. Under the legislation of Con-
gress, the allottee has certain vested rights. The
state has assumed a vested jurisdiction. In the Heff
Case it is distinctly held that these vested rights
‘cannot be set aside at the instance of the govern-
ment without the consent of the individual Indian
and the states.*
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For these reasons, I feel constrained to hold that the
demurrer should be sustained, and that the defend-
ants should be discharged.

D.C.Wis. 1909.
U.S. v. Hall
171 F. 214

END OF DOCUMENT
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Kelsey, Angela

Subject: Meeting w/Onieda

Location: Asia Conference Room - Video TeleConferencing Unit

Start: Wed 7/21/2010 3:00 PM

End: Wed 7/21/2010 4:00 PM

Show Time As: Tentative

Recurrence: (none)

Meeting Status: Not yet responded

Organizer: Laverdure, Del

Required Attendees: Newland, Bryan; Warrington, Burton; Thomas Pilar; Lindquist, Karen; Kelsey, Angela;
tom@carlyleconsult.com

When: Wednesday, July 21, 2010 3:00 PM-4:00 PM (GMT-05:00) Eastern Time (US & Canada).
Where: Asia Conference Room - Video TeleConferencing Unit

LZL TN T PST V] T2 TV F91 201 J

DaJuana, the meeting request involves the Oneida Nation of Wisconsin's request for a final
decision on the railroad right-of-way land issue.

We have previously met on this issue almost seven weeks ago and Pilar requested additional
time to do some additional research.

Oneida Chairman Rick Hill and Councilman Brandon Stevens will be in attendance.

Best,

Tom
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