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December 2, 2010

Honorable Larry Echo Hawk

Assistant Secretary — Indian Affairs
MS-4141-M1B

1849 C Street N. W.

Washmgton DC 20240

R L S

Ms. Hllary 'I'ompkms R

Office: of; the Solicitor Gcneral ,
U.S. Department of the Interior Sollcuor
1849 C.Street N.W. ©

Washington, DC 20240

Re: Former Ranlroad nght-of-Way through the Oneida Reservauon

Dear Assistant Echo Hawk and Attorney Tompkins:

Please find below a historical summary of the former railroad right-of-way that ran through the
" Oneida Reservation as well as a chart summarizing the combined findings of the Oneida Tribe
and the Department of the Interior as they relate to the Lamb and Kelsey Allotment Book and the
Boardman Surveys. Considering the Tribe has been corresponding with and providing
documentation to the BIA/DOI over the past 5 years, | anticipate that you have access to all the
additional documents referenced within this letter. I hope you find this information useful and
am optimistic that it will assist the DOI in determining that the former railroad right-of-way was
not allotted to tribal members and, in fact, remains treaty reserved trust land.

Establishment of the Rescrvation

The :Oneida Reservation was established pursuant to the 1838 Treaty with the Oncida
(heremaﬂer “Trqaty") ‘The Treaty stated, in part, . . . there shall be reserved to the said Indians
10:bejheld as other- Indian lands arc held a tract of land containing one hundred (100) acres, for
‘each individual, ‘and the lines of which shall be so run as 10 include all their settlements and
improvements in the.vicinity of Green Bay.” In the years immediatcly following ratification of
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the Treaty, -approximately 64,500 acres' located north and west of Green Bay, Wlsconsm,.wcre‘
set aside for the use and occupancy of the Oneida Tribe. - 'S LS v
Establishment of the Right-of-Way

In 1870, the Oneida Chiefs and Green Bay and Lake Pepin Railway Company (hereinafter “GB
& LP”) entered into an agreement which granted use of treaty-reserved trust lands to the railway
company for the construction of a railroad across the Oneida Reservation (hereinafter “Right-of-
Way Agreement,”). The Right-of-Way Agreement allowed the railroad to construct and operate
the railroad in accordance with state laws. In 1871, the United States Congress approved the use
of the reservation land for a railroad right-of-way “in accordance with and subject to the
conditions of’ the Right-of-Way Agreement.

Allotment of the Oneida Reservation
Congress passed the (Dawes) General Allotment Act (hereinafier “Allotment Act™) in 1887. The
Allotment Act provided “for the allotment of lands in severalty to Indians on the various
reservations, and to extend the protection of the laws of the United States and the Territories over
the Indians, and for other purposes. " The Allotment Act further provided “the President of the
United States be, and he hereby is, authorized, whenever in his oplmon any reservation or any
part thereof of such Indians is advantageous for agricultural and grazing purposes, to cause said
reservation, or any part thereof, to be surveyed, or re-surveyed if nccessary, and to allot the lands
in said reservation in severalty to any Indian located thereon ® The Allotment Act was s1lent on
how land subject to railroad nghts of-way should be treated.

.
‘

The Oncida Reservation was allotted by thc 18905 pursuant to the Allotment Act. The original
land surveys conducted pursuant to the Allotment Act typically excluded the right-of-way land.
Indian Agents Dana Lamb and Charles Kelsey were among the surveyors responsible for
surveying the Oneida Reservation. Neither Agent Lamb nor Agent Kelsesy received explicit
instructions on how the land subject to the railroad right-of-way should be treated. Their original
allotment book shows the Agents excluded the right-of-way land from some of the allotments,
and failed to mention the right-of-way land with respect to others. Some notations have the “less
R.R.” crossed out. Its not clear who crossed out these references, or at what point in time these
references had becn crossed out. Of the 56 allotments that were adjacent to the former railroad
right-of-way, the Lamb and Kelsey book 'included a notation of “less R.R.” on 34 of the
allotments. 61% of the descriptions of the allotments described in the book specifically excluded
the railroad right-of-way from the allotment.

The federal government also hired an additional Indian Agent, N.S. Boardman, to re-survey the
portions of the Oneida Reservation adjacent to Duck Creek and instructed Agent Boardman to
work with Agents Lamb and Kelsey. Agent Boardman did not receive explicit instructions on
how the land subject to the railroad right-of-way should be treated. Boardman surveyed 20
allotinents that were adjacent to the former railroad right-of-way. In all 20 surveys Boardman
completed, he excluded the right-of-way land from the surveyed parcels. 100% of the allotments
Boardman surveyed Specnﬁcaliy excluded-the railroad right-of:way fromthe allotment. Of the*"
56-total allotments that were adjacent Yo the fofmer railroad right-of-way a total of 48 of thé’ '~
allotménts “were described -as “less’ R:R." in the Lamb and Kelsey Allotment book" sind/or -
possessed a corresponding survey excluding the railroad right-of-way from the desctiption.” 86%%"

Case 1:10-cv-00137-WCG Filed 06/03/15 Page 2 of 27 Document 95



of thre' descriptidns .of -the: allotments specifically- éXcluded - the' railroad ‘rught-of-way‘ﬁ'bm
the allotment. A break down of these findings'fiom théf:amb and Kelsey: Book: Hid"fhe":
Boardman surveys is enclosed with this letter.

.. ) * e l ‘ )
On October 31, 1890, Agerit Dana Lamb submiited a final report’ lo the Comrmssnoncr of lndlan ‘
Affairs regarding the allotment of the land on the' Oneida Reservation. Agent Lamb's report
provided a chart depicting how he carried out the allotment of the Oneida Reservation. He first
described the total number of acres on the reservation as compared with previous computations
of the acreage. He then went on to list out the total number of acres on the reservation that were
allotted and separately listed out those acres not allotted for-schools, churches and the railroad
right-of-way. Adding up the difference in acreage of claims by section with the acres allotted.
and the acreage not allotted, he concluded there was an excess of less than 10 acres compared to
the acreage of the reservation. The chart contained in Agent Lamb’s report reads as follows:

The whole. number of acres as reported to be contained in the reservation was,

65539.38
Errors in computation, increasing acreage 189.80
. Total 65729,18
N:reage allotted - e e a * 65263. 02' ol - L L )
¢+ ‘Reserved for sc'hoofs and churchcs e 256:66 ° el _ =L
- Railroad right of way: > ‘130.00 VL e Tt o g
Difference in acreage of clanms & by sections 69.81 " 657!9 49 v L.t A

Excess 9.69

Agent Lamb’s report goes on to meticulously describe lhose parccls and their correspondmg
acreage excluded from allotment for churches, schools and .the railroad right-of-way. When
mentioning the acreage'of the railroad right-of-way in the" narrative portion describing these
parcels, Agent Lamb's report states: “The right of way of the Green Bay & Minnesota
Railway, contains as near as possible to compute, 130 acres.”

Trust Patents

The Trust patents the United States issued to the allottees do not contain a metes and bounds
legal description; rather, they contain simple reference to the “lots”-and “Indian claims” as well
as reference to the Section, Township and Range of the property. While on its face, the
description of the land allotted to the tribal members as found on the trust patents may not appear
to specifically include or exclude the land subject to the railroad right-of-way, the trust patent’s
simple reference to “lots” and “Indian claims” cannot be read in isolation. The sources for the
description of the “lot” or “Indian claim” number are vital to decipher exactly what property the
trust patent conveyed to the allottee. The sources for the “‘lot” or “Indian claim™ number are the
Lamb and Kelsey Allotment Book and the Boardman Surveys. Recall that 86% of the allotments .
contained_descriptions that specifically excluded the railroad;right-of-way from the description -
of the nllptment in the Lamband Kelsey Allotment Book and |,he Boardman Surveys. Similarly, .-
when the deeds, in the chain.of title adjacent. to the former sailroad nghl-of-way do_ begim 1o .
contain a metes and- ‘bounds. legal dcscrlpnon, all depds in Lhe.,cl)am of title as well as all.current ;
deeds (gxcept one ambiguously. described. parccl owned by :the. 'fnbe in fcc status) speclﬁcally,
exclude the-railroad right-of-way from the legal descnpnons.. :

!
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Copies of the: Lamb and Kelsey Book the Boardman Surveys the trust palems -and the: repon-.f-

from*Agent Lamb reporting on the Allotment of the Reservation are all available at:the National. B

Archives. Both the Tribe and the Department of the Interior have access to these documents.* To
date, the Tribe has not received correspondence from the Department of the Interior that these
documents are unreliable or that the Tribe’s interpretation of them is incorrect.

The Trust patents, read in conjunction with the Lamb and Kelsey Allotment Book, the Boardman
Surveys and Agent Lamb’s Report to the Commissioner of Indian Affairs, demonstrate that the
railroad right-of-way was not included in the allotments to tribal members issued pursuant to the
General Allotment Act. - Considering. the right-of-way land was not included in the allotments,

and no separate allotments were made for the land, the former right-of-way land rémains fribal
trust land.

Railroad Abandonment — Agreement and Mutual Release

Fox Valley & Western Ltd. (hereinafier “FVW?”), a successor to GB & LP, continued to actwely
use the railway into the 1990s. In 2000, FVW notified the Tribe it was peltitioning the Federal
Surface Transportation Board for authority to abandon the railroad right-of-way. In 2003, the
Oneida Tribe entered inta’an Agreement-and Mutual Release with FVW (hereinafter “Agreement-. ..
and Mutual Release™). Pursuant to the Agreement and Mutual Release, FVW acknowledged the - -
Oneida Tribe granted FVW’s predecessor a right-of-way through the reservation for construction
and maintenance of a railroad. FVW also acknowledged that the “United States holds title:tor: .
such land in trust for the Oncida Tribe’s beneficial use and occupancy pursuant to the 1838
Treaty with the Oneida.” Through the Agreement and Mutual Release, FVW agreed to
consummate abandonment of the estimated eleven (11) westemmost miles of the railroad while
preserving the right-of-way for the estimated one (1) eastemmost mile. FVW paid the Oneida
Tribe $93,000 for the railway’s past use of the right-of-way land.

Hobart v. Tribe, Wisconsin Central, Ltd., A ocha an erne Bochek-Robbins.

In 2006, Hobart filed action in the circuit court for Brown County seeking a declaration of its
“interests” in the former railroad right-of-way. Hobart contended that it had an interest in the
land because if the court determined that the land is owned in fee by the Tribe, Hobart would
possess the right to tax, condemn, and zone the land. The circuit court dismissed Hobart's
lawsuit on the grounds that Hobart did not possess an interest in the land. Hobart filed an appeal
of the circuit court’s decision. In 2007, the Wisconsin Court of Appeals affirmed the circuit
court’s decision dismissing Hobart's lawsuit. Two landowners adjacent to the former railroad
right-of-way joined the lawsuit as defendants, but did not file any responsive pleadings.
Footnote 2 of the appellate decision states: “Two individuals, Amy Kocha and LaVerne
Bocheck-Robbins, later appeared in the action. Kocha and Bochek-Robbins have interests in
land adjacent to the right-of-way. They did not take any position on the Village’s motion to
dismiss.” Brown County Circuit Court Case No. 06-CV-480, aff'd, 303 Wis.2d 761. 736
N.W.2d 896 (Wis. App. 2007).

BIA_ Approved Easement Over Former Railroad Right-of-Way

In 2006, the Tribe granted an easement over the former railroad right-of-way to allow utilities to
be delivered to & home. As justification for the requirement to have the BIA record this
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easement over the trust land, the Tribe included a copy of the 2003 Agreement and Mutual

Relensé:between the Tribe ‘and the Railroad. The. BLAi Land:Titles: & .Recondsz.Oﬁ'lée:xbddrded...;.?-

this leaséitient with the .Agreement as an attachment.to. the ehsement.on April 19, 2006, at the -

Great Plains Reg:onal Office. The BIA does not record easements over fee larid; rather the BIA "

only records easements over trust land.

Affidavit of Easement Cancellation

In 2007, the Tribe executed an Affidavit of Easement Cancellatlon out]mmg the history of the -

railroad right-of-way, its subsequent abandonment, and -the status of the land previously subject
to the-right-of-way: -<Later-thut' same-year, .Brown*Gounty and-Outagamie_County recorded the ..
Tribe’s Affidavit of Easement Cancellation and updated both County records to reflect land title
as “Untied States of America in Trust for the Oneida Tribe of Indians of Wisconsin.”

The local governments, the railroad company, and the BIA all recognized the land previously
subject to the former railroad right-of-way is tribal trust property. Reading the historical record
along with the modern treatment of this land, it is apparent that the Indian allottees did not
receive title to the former railroad right-of-way and that the land prevnously subject to the:right-

of-way remains treaty ‘reserved trust land The ’I‘nbe antlclpates receiving a Tjtle Status Report. ,."

for thls property iy . TR
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Richard G. H:ll,~ Chairman -
Oneida Tribe of Indians of Wisconsin
cc: Oneida Business Committee
Bill Golinick, Chief of Staff
Rebecca M. Webster, Senior Staff Attorney
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471472015 DEPARTMENT OF THE INTERIOR Mail - fyi, likely further Oneida lifigation invelving Habart

Turner, Jennifer <jennifer.turner@sol.doi.gov>

fyi, likely further Oneida litigation involving Hobart

1 message

ARLINDA LOCKLEAR <alocklearesq@verizon.net> Thu, Apr 3, 2014 at 1:35 PM
Reply-To: ARLINDA LOCKLEAR <alocklearesq@verizon.net>
To: "Jennifer. Tumer@sol.dol.gov" <Jennifer. Turner@sol.doi.gov>, Craig Alexander <craig.alexander@usdoj.gov>

If you'll recall, the Oneida Tribe claims that an abandoned rr right of way acraoss its
reservation has reverted to the status of treaty trust [and.

The Tribe has announced plans to build a nature path on the right of way.

That announcement prompted the attached letter from Rick Heidel, President of the Hobart
Board of Trustees.

It is certain that this issue, too, will end up in court - only question being who sues whom.
Also likely that Hobart will attempt to involve the US, given the recent FOIA requests at
Interior.

The Oneida Business Committee will be meeting on this (& other Hobart matters) on April
18. | expect to receive instructions from the Tribe then,

| will keep you posted...

Arlinda

@ Railroad Abandonment_RH_March142014.pdf
247K

ttps:/imail.google.com/mail w0/ 7ui=2&ik=dd9Md78304&viev= pt&as_ftom=locklear8as_has=oncidadas_sizeoperator=s_sl&as_sizeunit=s_smblas_subset=al ..
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142015 DEPARTMENT OF THE INTERIOR Mail - Re: Oneida, Wi, raitcoad right of way claim

Turner, Jennifer <jennifer.turner@sol.doi.gov>

Re: Oneida, WI, railroad right of way claim
1 message

ARLINDA LOCKLEAR <alocklearesq@verizon.net> Tue, Apr 15, 2014 at 1:20 PM
Reply-To: ARLINDA LOCKLEAR <alocklearesq@verizon.net>
To: "Turner, Jennifer" <jennifer.turner@sol.doi.gov>

Thanks, Jennifer. We did review the Brandt case - it helps indirectly by confirming the
change in policy regarding title to rights of way that the Tribe relied upon in its material to
the US. But it involved a right of way after the Tribe's and under the revised federal
approach.

At this point, | doubt the Tribe will be making a litigation request to the US, mostly because
of uncertainty about where the US is at on the issue.

But we are concerned because the Village of Hobart has FOIAd all material relating to the
right of way and is likely, we think, to try to drag the US into any litigation.

Arlinda

From: "Tumer, Jennifer" <jennifer.turner@sol.doi.gov>
To: ARLINDA LOCKLEAR <alocklearesq@verizon.net>
Sent: Tuesday, April 15, 2014 9:58 AM

Subject: Re: Oneida, WA, railroad right of way claim

Thanks for the update Arlinda. As you know, Patrice Kunesh, who was somewhat familiar
with this issue, has left, and Venus McGhee Prince is Deputy Solicitor. We haven't briefed
her on this issue but I'll give her a headsup. As far as | know there is no US position on this
issue yet. Just wondering, have you reviewed the recent Supreme Court decision in Brandt
Revocable Trust? | haven't reviewed it, so | have no idea if it's relevant, but | heard that it
involved an abandoned ROW.

Do you expect that the Tribe will be submitting a request for litigation assistance from the
us?

thanks!

Jennifer Turner

Assistant -Solicitor, Branch of Environment and Lands
Office of the Solicitor, Department of the Interior
phone (202) 208-6260

fax (202) 208-4115

jennifer.turner@sol.doi.gov

On Tue, Apr 15, 2014 at 9:48 AM, ARLINDA LOCKLEAR <alocklearesq@verizon.net>
https//mail .goegle. comlmz?l%ﬂ"!ﬁ ngkgydgp %%thm«-pt%ﬁs F am= goc l@!&%{?‘u@mn@ggg Za%gpgr;or [s)glqurrslgcrt]ﬂtvtﬂ _smb8as_subset=al,..



4/14/2015 DEPARTMENT OF THE INTERIOR Mail - Re: Oneida, WI, railroad right of way claim

wrote:
| Good morning, Jennifer:
| The Oneida Business Committee recently retained me fo assist them on this claim. The

| Tribe expects to be in litigation with the Village of Hobart soon on this issue, either as

| plaintiff or defendant.

| The Business Committee has scheduled a strategy meeting the issue for this Friday. I'll
be going up to Green Bay to participate.

One of the issues on the table for consideration by the Business Committee is the position
of the United States on this issue. :
As you'll recall, a few years ago the Tribe had submitted a request to the Solicitor's Office
to confirm the trust status of the right of way, then agreed to back burner the request.

| wondered whether there is any update on the US position on the issue that | could report
to the Business Committee. ' '

Thank you, Jennifer.

Arlinda

B s ST e S DT S B agrr— e Bl g s

hﬂpswmail.google.oom/mail/u/O/?mﬁ:Z&lknddsﬁd7830&vlew=p1&as_from=locklear&as__has=onelda&as_sizeoperalor:s_sl&as_slzemir:s_smb&as_subset:al... 22
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4/14/2015 DEPARTMENT OF THE INTERIOR Mail - Re: Oneida, this time
| on your end? thanks.
|

Jennifer Turner '

Assistant Solicitor, Branch of Environment and Lands
Office of the Solicitor, Department of the Interior
phone (202) 208-6260

fax (202) 2084115

jennifer.turner@sol.doi.gov

On Wed, May 7, 2014 at 9:40 AM, ARLINDA LOCKLEAR <alocklearesq@verizon.net>
wrote:
Good mormng, Jennifer:
Your nemesis bugging you again! Have your folks gotten back to you about a meetmg
on the Oneida railroad right of way?
Arlinda

hitps/mail.googte.com/nfaiA AR A= 2kR=Q¥r bRV Gtas_iachQBHShE cnlRRPE D el 2RCUMBRAL9 Bmbsas_subset=al... 22
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1100 o UUITRIS STATES O AUERICA,

O a1l t0 whorm theua presents shall ¢oOxne, !reetinyg: WiIZRLAS, an Ordar Af the Sacra'.n‘{\

of the Inherior nas hu=n depVsited in i JenaTel g 0201cw, ddrustday thet a fee ainpds patent
lgaue to Lucius fi{ll, Martin I41),JAmes ill, Gedrge W. !M1l, Elsots Kelly, Lucinda Metoxen and
Ellzo Mntoxen, Jleirys ot Pater M1ll, an Indian, €Or the CLAIM ONE iLWDRD F‘I‘.’i’f:'ﬂ.’:&EE IN YOWSHirs
TWENTY THRLE AND TWMTY -FOUR HORTI OF RAWOE [IIVETERN CAST JP THE POURTH PRINCIPAL MERIDIAN,
WILUCONTT, COALNIIG MORTY=HINR ACRES, ACCURDING TO THE OFPICIAL PLAT OF ME SURVEY OF TIE SAID
LAND, RETURNED TO TE GENFRAL LAND OFFICE BY T rQRVETUI-HHRAL:

HOW KNOW Y10, Toat the UNLTED STATES O AMERICA, in ommsiderntion of thn premises,
1A GTVEEN AN dRANTED, wnd by these presents DOES GIVE AND JRANT, unto the snid Luecius Hill, Martin
11111, James idLil, deorge W, Hiil, Eleota Kelly, Luoinda Metoxen and Elizs uoto;un and to their
heirg, the land above Aascribed; TO JAVE AND TU JIOLD the orme, t0Rether with all tha righi:. .
prtv.'.].e.gau. inmunitina, and appurtensnces, of whatzoOever nature, tharounto bel‘omdm:, unto the
aald Luoiuo 411, Martin MWL), Haes 11L4X, Gadrge % ifill, Electa Kelly, Luointia Métoxen and.

Flizu Ystuxen, and t6 tholr nlers and agsigns fIrevir, in accurdance with tha iamn of anid ordar
t0 wit:  tolluciua HilY, znd unwivided Ong-saventh intsrsst; t0 Martin Hill, an undivided Gne;
aaventh intersst; 40 Jwies illll, an undivided one-geventh intersst=~ t0 weorge W. IIill an

umitvidad ons-=savwenih Ilnterest; t9 Eleota Kelly, an undivided One-svventh inter=st; t9 Lucinds
Metoxen, u uadivided onayseventy internst; and 0 Llize Metozang on undlvided me-seventh Interest.

IN TESTIMGYY WIRIFEIF, T Waodrow Wilson Preusident o7 tha United States of Amarica
havea onusea Liesge lottsry $0 Le iwuie Patent, ane the eenl of the Gonermdl Land Offioa to pe heveunta
afPizadl. GINEN updar my hand, ab tas City 51 Washington, the TWINITY-FIHT day Of AJGUST in the
year 0f our LOrd 3ne thuugnnd nine hund.\'od. and PFOURTIEY and of the Indepenisngs n tha Unitoed
Gtatus the one hundred and THIRTY-NINTH, ' '

Canl) Sy the President® Vaodrow Wilpon
By M. K, Gullck Axatatant Jeorstary,
John 0'Canpell
ActLny Racddrtor 97 tha voneral Land 0ffloe
Reovrdniilfatunt Jusher U27100

‘ Reaordad Japt llth AL 1014,

At 8;10 A, M, .

. . REGISTER ¢
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ATBERT.LADE ADUINTSTRATREL -~ o
R T T T . L o :70, 18695
CITY OF GREEN BAY. ,
STATE OF WISCOWRIY : IN, COUNTY COJRT : FUR BROW COUNTY 3
IN TI2 MATTER OF TUE ERTATE
OF FERDINAND LADE, DECRASED
% ADMINISTRATOR'S DEED,

T0 ALL TO WMIOM TIESE PRESE!ME SIALL CAME: Albert Lade of tha Town df Little
Buanigd (n 4% dounty v UoWnto and Stats of Wisconalin, ad nanit_l'iurutor of tho astate of
YerBlruid Loy, osasad, lato of the Ciuy of Groen Bay, msends Grasting;
' WIEREAS, by an ortor made by tha County tourh of Brown County n tha T oy of July
A. D, 1914, Albert Lads the sald administrator, in “ils oapacity an Adminiatrasor, aforesald, vas
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