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| PLAINTIFFS’ SUPPLEMENTAL BRIEF

SUPPORT OF THEIR RESPONSES IN OPPOSITION TO
;‘JDANTS OSGC AND THE TRIBE’S MOTIONS TO DISMISS
CK OF SUBJECT MATTER AND PERSONAL JURISDICTION

NOW CQ
GENERATION (
Sanchez Daniels
Responses in
CORPORATION
(“the Tribe”) Mo

Personal Jurisdict

The Illinoi

August 1, 2014, ¢

jurisdiction over

ME the Plaintiffs ACF LEASING, LLC, ACF SERVICES, LLC and
LEAN FUELS, INC. (collectively, “ACF”), by and through their attorneys,
& Hoffman LLP, and for their Supplemental Brief in Support of their
5pposition to the Defendants, ONEIDA SEVEN GENERATIONS
;(“OSGC”) and THE ONEIDA TRIBE OF INDIANS OF WISCONSIN’S
tions to Dismiss for Lack of Subject Matter Jurisdiction and for Lack of
on, state as follows:

BACKGROUND

s Appellate Court, First District, very recently issued a significant decision on
i

ne day after the Plaintiffs’ response briefs were due here, regarding personal

foreign corporate defendants in connection with a forum selection clause.

AT Y
o /4
IN|THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS - pr 5
COUNTY DEPARTMENT, LAW DIVISION e T
~ ACF LEASING, I]LC, ACF SER ) el
GENERATION C[.EAN FUELS, LLC, ) §
| )
Plaintiffs, )
v- ) No. 1412768 (N)
)
GREEN BAY RENEWABLE ENERGY, LLC, ) 2 309
ONEIDA SEVEN|GENERATIONS ) 3 ,
CORPORATION hind THE ONEIDA TRIBE ) ooy
OF INDIANS OF [WISCONSIN, )
i )
Defendants, )
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(11 App. 1* Dist.
motion to dismiss

Court affirmed the

that specific persdnal jurisdiction existed based on the Spanish corporate defendants

P014). In Solargenix Energy, LLC, the foreign corporate defendants filed a
for lack of personal jurisdiction. On August 1, 2014, the Illinois Appellate
denial of the defendants’ motion. The court in Solargenix Energy, LLC found

RN 19

close

relationship” to thie dispute such that it became “foreseeable” that they would be bound by a

forum selection clquse in the agreement. Solargenix Energy at §49-52.

In Solarge

SUPPLEMENTAL ARGUMENT

szix Energy, LLC, the plaintiff, a North Carolina limited liability company,

formed a joint vanture with subsidiarics of two Spanish corporations, Acciona and Acciona

Energia, for the d
contacted the CEQ
negotiations took
other joint ventur

subsidiaries signe

designated Illinois

parties consented

I

;evelopment of thermosolar power plants. The plaintiff’s principal initially
gof one of the Spanish corporations to propose a joint venture. Several days of
blace in Chicago which resulted in an amended cooperation agreement and
agreehents. Representatives of the plaintiff and the Spanish corporations’
; the agreement. The agreement contained a choice of law provision which

'law as the governing law and further a forum selection provision in which the

o the exclusive jurisdiction of any state of federal court situated in the State of

[llinois, City of Clﬁicago. In addition, one of the Spanish corporations, Acciona Energia, signed a

letter addressed to

with the contents

the plaintiff in which it accepted and consented to be bound by and to comply

and obligations set forth in the “applicable sections™ of the agreement. The

“applicable scctiops™ contained in this adhesion letter, however, did not specifically incorporate

the forum selectiop clause of the agreement. /d. at §14-20.




A forum s¢lection provision is a legal arrangement by which a litigant may expressly or

impliedly consent
selection clauses h

contract in which

to the personal jurisdiction of the court. /d. at §34-35. In addition, forum
ave been held to apply not merely to contract claims involving the terms of the

he clause appears, but also to other claims that are otherwise connected to the

contract, such as fort claims arising from the contract. /d quoting, Hugel v. Corp of Lloyd'’s,

999 F.2d 206, 209 (7" Cir. 1993). “[W]here the relationship between the parties is contractual,

the pleading of alt
such a bargain [4
Lloyd’s, 999 F.2d
presumed valid
application. /d at
The Solarg
signatories to the
forum selection g
““closely related’
quoting, Hugel v.
also be deemed a {
selection clause aj
the ‘closely relate
999 F.2d 206, 21(
the non-signatory

expectations that

brnative non-contractual theories of liability should not prevent enforcement of
s to the appropriate forum for litigation].” /d quoting, Hugel v Corp. of
206, 209 (7‘h Cir. 1993). In addition, in Illinois, forum selection clauses are
ind enforceable, unless proven otherwise by the party contesting their
f42.

renix Energy, LLC court found that although the Spanish defendants were not
pgreement, courts have determined that a nonparty to a contract containing a
iause can nonetheless be bound by that clause where the nonsignatory is
Lo the dispute such that it becomes ‘foreseeable’ that it will be bound.” Jd.
Corp. of Lloyd'’s, 999 F.2d 206, 209 (7" Cir. 1993). The nonsignatory need not
hird-party beneficiary of the contract in order for a court to find that the forum
plies to it, although third-party beneficiary status “would, by definition, satisfy
1’ and ‘foreseeability’ requirements.” /d quoting, Hugel v. Corp. of Lloyd’s,
n. 7 (7" Cir. 1993). “Where there is a sufficiently close relationship between

and the dispute and the parties, it does not defy the non-signatory’s reasonable

it would be bound by the clause, just as the signatory parties are. A




nonsignatory imp
dispute, the partie

The Solarg

liedly consents to the forum selection clause via its connections with [the]
and the contract or contracts at issue.” Solargenix Energy at §42.

renix Energy, LLC court first found that the plaintiff’s claims, including breach

of contract, tortiogs interference and unjust enrichment, fell within the scope of the broad forum

selection clause ai

47. The court th

1d arose out of and were related to the agreements at issue in the case. /d. at

en found that in addition to being a signatory to the adhesion letter, Acciona

Energia as well ag Acciona, who was not a signatory to the adhesion letter, were closely related

to the joint ventur
Energia were the
plaintiff’s thermo
discussed and revi

Acciona Energia,

e contracts, the dispute and the subsidiary. /d at §48. Acciona and Acciona

\
only entities capable of pursuing the expansion and implementation of the
|

Solar technology. /Id at §48-49. Acciona Energia’s executive committee

{cwed the investment, and the agreements were negotiated by senior officials of

g?amely the head of international business and its lawyer. Id. Senior officials

of Acciona deternjined the subsidiaries’ strategy and which project to pursue, and the CEO of

Acciona was pers

initial decision to

i

inally involved in the decision to invest in the joint venture and approved the

enter the joint venture. /d
|

In addition, Acciona Energia financially supported the subsidiaries. Further, several

|
individuals held pgsitions in Acciona Energia, as well as served on the boards of the subsidiaries.

Id Lastly, the ¢

'

burt noted, “[iJndeed, it is because of Acciona’s close involvement with the

joint venture that [the plaintiff] alleges Acciona was allowed to control [the subsidiary] and stifle

potential opportun
Solargenix

Energy, LLC, the

ties for the joint venture....” Id. at §49-50.
Energy, LLC is directly on point with the present case. As in Solargenix

I'ribe and OSGC were so “closely related” to the dispute such that it became

foreseeable that tHey would be bound by the forum selection clause in the Master Lease and




N

Operation and M
Solargenix Energ]
broad forum selec
shall take place i
Ex. 1-A,p. 13,9 1
claims, including
broad forum selec
closely related to
pursing the joint

pursuing the obje

aintenance Agreements. (See Plaintiffs’ Exs. 1-A and 1-B.) Likewise in

v, LLC, the Agreements in this case contained a choice of law clause and a
tion clause whereby all legal actions/any disputes pertaining to this Agreement
the federal or state courts situated in Cook County, Illinois. (See Plaintifts’
4(h); Ex. 1-B, p. 13, q15.) Likewise in Solargenix Energy, LLC, the plaintiffs’
breach of contract, tortious interference and unjust enrichment, fall under the
ion clause. Similarly to Acciona and Acciona Energia, who were found to be
the dispute and the contracts when they were the only entities capable of
venture agreements, the Tribe and OSGC were the only entities capable of

ctive of the Master Lease and Operation and Maintenance Agreements and

implementation off ACF’s energy technology. (Plaintiffs’ Exs. 1-A and 1-B; Ex. 2, 992, 9, 11;

Ex. 5,997, 9; Q)g.__Z, p. 47 L9-20.) Solargenix Energy at §49-51.

Moreover,
were involved in
LLC, the Business

were in involved

as Acciona Energia’s executive committee and Acciona’s CEO and lawyer
the investment in and negotiation of the joint venture in Solargenix Energy,
Committee of the Tribe and the CEO, financial advisor and attorney of OSGC

in the due diligence of the Project and investment in and negotiations of the

Agreements. (Plaifutiffs’ Ex. 2, 992, 4, 6-11, 13-14; Ex. 5, 92-7, 9-12; Ex. 6, p. 43 L1-8, p. 46 L.

1-5. 6-11. 20-23;

Agreements, and

Ex. 7, p. 47 L. 9-20.) Here, OSGC’s board of directors approved the

any decision of OSGC’s board of director ultimately rests with the Tribe.

(Plaintiffs’ Ex. S § Ex. 8, p. 2). Furthermore, as in Solargenix Energy, LLC, Kevin Cornelius and

Bruce King held pgsitions in both OSGC and its subsidiary GBRE; further, the Tribe financially

supported OSGC,

4, 95; Ex. 5, 99 5,

who in turn financially supported GBRE. (Plaintiffs’ Ex. 2, 999, 11; Ex. 3 and

1, 9; Ex. 6, p. 85 L. 15-23, p. 86 L. 9-14; Ex. 7, p. 43 L. 9-16.) Lastly, as in




Solargenix Energy, LLC, it is because of the Tribe and OSGC’s close involvement with the

Project and Agregments that ACF alleges the Tribe and OSGC were allowed to control GBRE

and stifle ACF’s Jrights under the Agreements. (Plaintiffs’ Ex. 1.) Solargenix Energy, LLC at

949-51.

All of thg
related” to the dis
the forum selectio
OSGC and the Tr
Agreements. Speq
Schedule 1 to the

the Tribe since its

foregoing facts clearly establish that the Tribe and OSGC were “closely
pute and the Agreements at issue such that the Tribe and OSGC are bound by
n clauses contained therein. Solargenix Energy, LLC at §31-34. In addition,
be are bound by the forum selection clauses as third-party beneficiaries of the
‘iﬁcally, OSGC was to receive royalty payments under the First Amendment to
Master Lease Agreement, and consequently share those royalty payments with

purpose was to make money for and share profits with the Tribe. (Plaintiffs’

Exhibit 1-A; Ex. %, p. 56 L. 13-17, p. 67 L.22-24, p. 68 L. 1.) As such, OSGC and the Tribe

were third-party b
the Agreements.

293,938 N.E.2d 5

|
tneficiaries of the Agreements as they were to receive a direct benefit under

See Advanced Concepts Chicago, Inc. v . CDW Corp., 405 1ll. App. 3d 289,
|

717 581 (1% Dist. 2010).

Accordingly, OSGC and the Tribe’s third-party beneficiary status “would, by definition,

satisfy the ‘closely; related’ and foreseeability’ requirements” and bind OSGC and the Tribe to

the forum selectior] clauses. Solargenix Energy, LLC at §36. As a result of unequivocally being

bound by the forum selection clauses contained in the Agreements, the Tribe and OSGC have

clearly waived thei} sovereign immunity and are subject to the personal jurisdiction of this Court.

Altheimer & Gray

136-37.

). Sioux Mfg Corp., 983 F. 2d 803 (7™ Cir. 1993); Solargenix Energy, LLC at




WHEREYN

ORE, Plaintiffs respectfully request that this Court deny OSGC and the Oneida

Tribe’s Motions fo Dismiss for Lack of Subject Matter and Personal Jurisdiction with prejudice

in their entireties)

Heather D. Ericks
Gerald M. Dombr

and grant all such other and further relief as is just and necessary.

Respectfully submitted,

SANCH¥YZ DANIELS & HOFFM
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AtMeys for Plaintiffs
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IN THE PERMANENT LAW
LEASED, IT IS SUBJECT TO

REVISION OR WITHDRAWAL
Appellate Court of Illinois,
First District, Fifth Division.

SOLARGENIX ENERGY, LLC, Individually
and Derivativelly on Behalf of Acciona

Solar Power, [

1jc., Plaintiff-Appellee,

A

ACCIONA, S.A) and Acciona Energia,
S.A., Deferfdants—Appellants

(Acciona Solar{Energy, LL.C, Acciona

Solar Power, Incf, Acciona Energy North

America Corppration, Defendants).

No. 1—12—34W03. |

Appeal from the Circunt

Aug. 1, 2014.

Court of Cook County No 11 L

3036, Sanjay Tailor, Judgg Presiding.

Opinion

OPINION

Justice PALMER deliverpd the judgment of the court, with

opiion’

*1 § 1 Plaintiff Solarfenix Encrgy, LLC (Solargenix),

filed the instant suit a

bainst defendants raising various

claims related to defendapts' alleged breach of joint venture

agreements with Solargerjix Defendants-appellants Acciona,

S A. (Acciona), and Ac
Spanish defendants) file

tiona Energia, S A (together, the
| a motion to dismuss for lack of

personal junisdiction. Thie circurt court denied the motion

This court granted the S
to appeal that decision pu
(3) NI SCt. R 306(a)3
that follow, we affirm.

anish defendants' petition for leave
suant to Supreme Court Rule 306(a)
(eff Feb 16, 2011) For the reasons

¢ 2 1. BACKGROUND'
|

'

¢ 3 According to Solarg;:mx, in 2005 1t was a leader n the
concentrating solar powpr market in the United States and

1t was constructing a large-scale concentrating thermosolar
power plant in Nevada called “Nevada Solar One™ In
November 2005, the Spanish defendants' United States
subsidiaries and Solargenix formed a joint venture and they
exccuted several related agreements to that end. Solargenix
claimed that Acciona, a publicly traded, global renewable
energy company, sought Solargenix's solar power technology
and expertisc, while Solargenix was interestcd in gaining
access to Acciona's worldwide network and resources

9 4 According to Solargenix's complaint, Solargenix 1s a
North Carolina limited hability company with 1ts principal
place of business in North Carolina Acciona and Acciona
Energia are Spanish corporations with their principal places
of business in Spain. Acciona Energla is directly wholly
owned by another corporation, which 1s n turn directly
wholly owned by Acciona. Acciona Energy North America
Corporation (Acciona North America) and Acciona Solar
Encrgy, LLC (Acciona Solar Energy), are United States
subsidiaries. Acciona North America 1s a directly, wholly
owned subsidiary of a corporation which 1s 1n turn directly
and wholly owned by Acciona Energia, and 1s orgamzed
under Delaware law with 1ts principal place of business in
Chicago, Tlhinois. Acciona Solar Energy 1s a wholly owned
substdiary of Acciona North Amernica and i1s a Delaware
linuted hiabihity company with 1ts principal place of business
in Chicago

Y 5 Pursuant to the joint venture agreements, the parties
formed a joint venture entity, initially called Solargenix
Energy, Inc, but later renamed Acciona Solar Power, Inc.

(ASP),2 which was to serve as their exclusive vehicle
for developing thermosolar power plants worldwide (except
for Spaimn and Chma, which were specifically carved
out) However, Solargenix alleged m 1ts complaint that

defendants fraudulently induced 1t to form the joint venture
so that they could obtain ownership of Solargenix's valuable
proprietary solar technology, employees, and expertise, in
order to pursue other projects outside of the joint venture and
at the expense of developing ASP, which eventually caused

ASP to become nsolvent, *

§ 6 In 1its complaint, Solargenix alleged that, in an effort
to nid itsclf of the partnership with Solargenix, defendants
ultimately “manufactured” a deadlock on the ASP board
of directors and sent a purchase notice to Solargenix in
Scptember 2010, nvoking the buy/sell provision of the

sharcholders agreement 3 Solargenix indicated that Acciona

iestlawNext © 2014 Thomson Reuters. No clam to original U S Government Works. 1

63
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also attempted to condition|
waiving any claims again;
this restriction after Sold
chancery court contesting
sell 1ts interest in ASP for
that, by that time, Accior
ASP 1nsolvent and reduce
1t purchased Acciona's sha

the purchase notice on Solargenix
t Acciona, but Acciona removed
rgenix filed a complamt in the
t Solargenix ultimately agrecd to
511 5 nulhon Solargenix asserted
a's neglect of ASP had rendered
| the value of the shares, and had
res instead, 1t would have been left

with a worthless company

*2 97 After completion (f the sale in 2011, Solargenix filed
an mmtial complaint seekipig rescission of the jomnt venture
agreements and compensgtory damages of more than $100
milhion, among other relief Solargenix later filed an amended
complaint in which 1t alleged that Acciona Energia, Acciona
North America, and Acfiona Solar Energy fraudulently
induced 1t to enter nto th¢ joint venture agreements, breach
of contract by Acciona Energia (with respect to the letter
of adhesion 1t executed, |[discussed further, afra), tortious
interference with contragtual nghts against Acciona for
allegedly causing Acciorja Energia and the United States
subsidiaries to breach the jpint venture agreements, and unjust
enrichment against Accipna and Acciona Encrgia for the
alleged torts

9 8 A. Joint[Venture Agreements

9§ 9 Solargenix alleged i 1ts complaint that its principal,
John Myles, mitially conjacted the Chief Executive Officer
(CEO) of Acciona Energia, Esteban Morras, i November
2004 and proposed the cr¢ation of a formalized joint venture
In February 2005, Acciona North America and Solargenix
signed a cooperation agreement pursuant to which Acciona
North America loaned $13 million to Solargenix to finance
the development of Nevfida Solar One, while retaining the
right to convert the loan fnto a controlling equity investment
in Solargenix's solar powpr plant business.

9 10 Several months ljter, following more negotiations,

several days of which ofcurred in Ch1cago,6 an amended
cooperation agreement gnd other joint venture agreements
were executed on Noveniber 30, 2005 The signatory parties
to the amended cooperatjon agreement were representatives
of Solargenix, Accion Solar Energy, Acciona North
America, and ASP Under the agreements, the $13 mithon
loan debt was canceled Eand, in exchange, Acciona North
America received a 53% interest in ASP, through 1ts
subsidiary Acciona Sol}r Energy. Acciona Solar Energy

was granted the right to appomnt three of the five board
of director positions of ASP and ASP's chief executive
officer Solargenix held a 45% stake in ASP and had
the night to appoint two directors and the chief financial
officer. Solargenix assigned over its solar power plant
division, including 1ts project assets (such as Nevada
Solar One, leases, agreements, equipment, technology,
patents, intellectual property, and mnventory). The amended
cooperation agreement provided that the partics intended to
amend the initial cooperation agreement “in contemplation of
a larger coopcrative relationship between the parties.”

Y 11 The amended coopecration agreement also stated in
section V, paragraph A, entitled “Worldwide Investment
Vehicle”

“[Tlhe parties agree that one of the
prunary business purposes of the
Company [ASP] shall be to serve
as the mvestment vehicle for future
thermosolar power generation projects
undertaken by [Solargenix], [Acciona
Solar Energy], or their affihates
worldwide, except in Spain * * *
The participation and final ownership
of such projects shall be determined
according to the respective financial
investment and risk assumptions of
each of the parties mmvolved, * * *
but the partics agree that one of the
principal purposes of the Company
[ASP] 1s to accrue sufficient available
cash so as to mvest in and pursue
ownership opportunities with respect
to such projects. Each party agrees
that the opportunity to invest in such
projects shall be deemed corporate
opportunities of the Company, and
may not be pursued by either party
outside the Company [ASP] except
with the unanimous consent of the
Company's Board of Directors.”

*3 ¢ 12 Under the same section, in paragraph B, entitled
“Worldwide Thermosolar Development,” it provided.

“[T)he parties agree that one of
the primary business purposes of
the Company [ASP] shall be to
scrve as the development, engineering,

f
WestlayNext © 2014 'i’homson Reuters No claim to original U.S. Government Works. 2
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operations, a

nd management scrvices

provider for fliture thermosolar power
generation prpjects (1) undertaken by

third parties
shareholder
[Solargenix],

nd developed by either
br (1) undertaken by
[Acciona Solar Energy],

or their affilidtes worldwide, except in

Spain and 1n

China * * * Each party

agrees that the opportunity to provide

development

jJengineering, operations,

and management services to such

projects shal

be deemed corporate

opportunities|of the Company [ASP],
and may not e pursued by either party
outstde the ompany except with the

unanimous ¢
Board of Dir

nsent of the Company's

>

ctors

9 13 Also under section Y, in paragraph D, entitled “Future
Projects,” 1t stated that fAcciona North America agreed to

contract with ASP to per
management for two th
that “[t]he parties ackno

'orm basic engineering and project
brmosolar projects in Spain, and
ledge that [Acciona Encrgia] has

agreed that 1t 1s bound by the agreements 1n paragraphs A

[ (the Worldwide Invest
Worldwide Thermosolar
above through the Letter

9 14 Under section III, ¢
“Exclusive Agent,” it p
an arrangement under
would become the exclus
in Spain for solar thern
agreed to negotiate furt
further provided that “[t]t
Energia, SA (‘Acctona’)
agrecment through the le

Y 15 Additionally,

nent Vehicle provision) ], B [ (the
Development provision) ], and D
bf Adhesion ”

wtitled “SPAIN,” and paragraph A,
ovided that the parties “discussed
which [Acciona North America]
ve agent of [Solargenix and ASP]
hal power plants” and the parties
er in that regard in good faith Tt
e parties acknowledge that Acciona
has agreed that 1t 1s bound by this
ter of adheston attached hereto ™

entitled

in section  VIII,

“MISCELLANEOQOUS,” the amended cooperation agreement

contained a provision w

uch designated llhinois law as the

law governing the agreemient It also contained the following

forum selection provision’

“G Consen
The partieq
exclusive ju
federal cou

1o Jurisdiction, Waiver.
hercby consent to the
isdiction of any state or
t situated in the State

of Illinois, | City of Chicago, and

|

waive any objection based on lack
of personal jurisdiction, improper
venue or forum non conveniens,
with regard to any actions,
disputes or proccedings

Agrecement, or

claims,
relating to this
any document delivered hercunder
or in connecction herewith, or
any transaction arising from or
connected to any of the foregoing.
Nothing herein shall affect any party's
right to serve process In any manner
permitted by law, or linut any party's
right to bring proccedings against the
other party or their property or assets
in the competent courts or any other

jurisdiction or jurisdictions ”

§ 16 Like the amended cooperation agreement, the letter
of adhcsion was similarly dated November 30, 2005. It
was addressed to Solargenix and John and Jeff Myles, and
signed by Morras as CEO of Acciona Energia In the letter,
Acciona Energia “acknowledge[d] that certam provisions of
the [amended coopcration agreement] * * * refer to and
affect Acciona Energia, SA * * * and some of its other
affiliates that arc not parties to the [amended cooperation
agreement] (hereinafter the ‘Relevant ASE Subsidiaries’) ”
Further, Acciona Energia “accept[ed] and consent[ed] to be
bound by and to comply with the contents and obligations set
forth in the Applicable Sections™ of the amended cooperation
agreement, and to “cause the Relevant ASE Subsidiaries to
comply with the contents and obligations of the Apphcable
Scctions for as long as the Agreement remains in force,
provided that ASE [Acciona Solar Energy] or any of its
affiliates 1s a party thereto ” The “applicable sections” set
forth in the letter of adhesion were: section III, paragraph
A, and section V, paragraphs A, B, and D. The letter did
not specifically incorporate the forum selection clause of the
amendcd cooperation agreement

{ 17 B. Motion to Dismiss

*4 4 18 The Spanmish defendants moved to dismiss
Solargenix's complaint pursuant to section 2-301 of the
Iinois Code of Civil Procedure (the Code) (735 ILCS
5/2-301(a) (West 2010)), on grounds that that court lacked
personal jurisdiction over them The parties engaged in
extensive briefing and discovery related to the motion

WestlawNext' © 2014 '%‘homson Reuters No claim to original U S Government Works. 3
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to dismiss, and each s
consisting of the joint
affidavits, emails, letters,

Hle submitted numerous exhibits
benture agreements, depositions,
3nd other documentation

9 19 The Spanish defendants asserted that there was no basis

for specific or general jur

1fdiction over them because, unlike

their United States subsidfaries, they did not have sufficient

minimum contacts with
own property, mantain o

[llinois as they did not leasc or
fices, pay taxes, conduct business,

market their services, or|maintain cmployccs n Illmms,7

and jurisdiction n Illinoid would be unfair and burdensome

They pointed out that Solgrgenix was not an Illinois company

and ASP did not do bust
board of dircctor meeting,

\ess 1n [llinois, and had only held
in Chicago They also argued that

they (Acciona and Acciopa Energia) were not signatorics to

the joint venture agreempnts, With respect to the letter of

adhesion, they asserted that 1t did not incorporate the forum

selection provision of th

¢ amended cooperation agreement

and 1t was signed n Spaijr. The Spanish defendants msisted

that 1its United States sub

1diaries, which were signatories to

the joint venture agreemepts, werc more than merely “shell”

corporations of the Spanish defendants because they owned

Nevada Solar Onc and

\SP, and Acciona North America

was mvolved i wind energy and was trying to develop

solar plants The Spanis
unusually high degree of
and noted that corporatd
argued that although Albg
North America and an ey
decisions for ASP and w
but he was not on the
Further, ASP paid 1ts oy
supported by the Spami
common directors or con

9 20 In opposition to
that the court had pers

1 defendants denied exercising an
tontrol over ASP's daily operations,
. formalitics were observed They
rto de Miguel (an officer of Acciona
nployee of Acciona Energia) made
s one of the directors of the board,
hoards of the Spanish defendants
n payrol!l and was not financially
h defendants, and there were no
ingling of assets

the motion, Solargenix asserted
nal jurisdiction over the Spanish

defendants under sevcrah provisions of the Illinos's long-
arm statute (735 ILCS 5/2-209 (West 2010)) (1) the Spamsh

defendants transacted by

siness 1n Illinots (section 2-209(a)

(1)), (2) they made or pperformed a contract substantially
connected to Illinois Yased on the performance of the

jomt venture agreements
committed tortious actg
(2)) Solargemx further

(section 2-209(a)(7)); and (3) they
within lllinois (scction 2-209(a)
sserted that jurisdiction was proper

because the parent conmjpames exercised so much control

over the subsidiaries sugh that they were essentially “doing
business” n Illinois thrqugh their control over their lllinois
subsidiaries (735 ILCS 372 209(b)(4) (West 2010)) Finally,

Solargenix argued that the Spanish defendants were bound
by the forum selection clause in the amended cooperation
agreement because they were so closely related to the dispute
that 1t was foresccable they would be bound Based on
its discovery relating to the motion to dismiss, Solargenix
asserted that Acciona and Acciona Energia were the parties
actually involved 1n negotiations and decision making, and
they were also the only parties with the ability to pursue
the purposes of the joint venture, 1 e, building thermosolar
power generation projects throughout the world through ASP.
Solargenix contended that Acciona Solar Energy was created
one month before the joint venture agreements for the purpose
of holding stock in ASP, 1t had no employees or operations
of 1ts own, 1t did not hold board of director meetings, and
the only person who acted for 1t was de Miguel, who held
a high position at Acciona Energia. Further, Acciona North
America was just starting 1ts business at the time, 1t was
not licensed to do business m 1lhnois, 1t focused on wind
power gencration, 1t did not have worldwide operations, and
1t had only six employees Solargenix pointed out that the
agreements were negotiated m Chicago, including the letter
of adhesion, by Acciona Energia representatives Solargenix
also asserted that the Spanish defendants made decisions for
ASP, interviewed job candidates for ASP, resolved personnel
issues, sct the salary scale, claimed ownership of Nevada
Solar One 1n the press, and decided which projects to pursue.

*5 9 21 The parties provided supplemental briefing and
additional exhibits in connection with the motion to dismiss.
Following oral arguments, the circuit court denied the motion
to dismuss and held that 1t had personal junisdiction over
the Spanish defendants, finding that the Spamish defendants
were bound by the forum selection clause because they were
so closely related to the dispute that it became foreseeable
that they would be bound. The court declined to address
the remainder of the jurisdictional arguments advanced by
Solargenix

9 22 As stated, we granted Acciona and Acciona Energia's
subsequent petition for leave to appeal pursuant to Ilhnois
Supremce Court Rule 306(a)(3) (eff.Feb.16, 2011)

€ 23 I1. ANALYSIS

q 24 A. Standard of Review

9 25 When seeking jurisdiction over a nonresident defendant,
“the plantiff has the burden to establish a prima facie basis

|
|
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to cxercisc personal juri

gdiction ™ Russell v SNFA, 2013

1L 113909, 4 28 The court constders the *“ ‘uncontroverted

pleadings, documents an

| affidavits, as well as any facts

asscrted by the defendan] that have not been contradicted
by the plamtff’ “ Madivon Muucle Productions, LLC v

MGM Distribution Co ,

0012 1L App (lst) 112334, 4 34

(quoting Cardenas Markdting Network, Inc v Pabon, 2012
IL App (1 st) 111645, § 2B). “Any conflicts in the pleadings
and affidavits must be refolved n the plaintiff's favor, but

the defendant may overcgme plaintiff's prima facie case for
junisdiction by offering unicontradicted evidence that defeats

Jurisdiction ” Russell, 2(
“[1)f any material evide
trial court must conduct
those disputes.” Maclison
(Ist) 112334, 9 35 Wh
jurisdictional 1ssue based
submitted by the parties,
court reviews that decisi
‘we may affirm the judg:

13 1L 113909, ¢ 28 However,
wary conflicts exist, ¥ * * the
an evidentiary hearing to resolve
Miracle Produciions, 2012 1L App
're the circuit court determines a
only on the documentary evidence
vithout an cvidentiary hearing, this
n de novo Id 9 34 On appeal,
nent of the trial court on any basis

in the record, regardless of whether the trial court relicd upon

that basis or whether the
“Garrido v Arena, 2013
Alpha School Bus Co v
(2009))

926 B. Jur

927 The Illinois long-ar
(735 ILCS 5/2--209 (W
upon which Illinois court
over a nonresident defen
2002 IL App (lIst) 111
“outhnes specific action
him or her to specific p
(citing 735 1LCS 5/2-2
specific jurisdiction ove
the cause of action aro
or commutting a tort 1n
Inc, 2011 1L App (2d)

rial court's reasoning was correct.’
IL App (1st) 120466, § 36 (quoting
Wagner, 391 TIl App 3d 722, 734

sdictional Provisions

1 statute, section 2-209 of the Code
st 2010)), provides several bases
b may exercise personal jurisdiction
lant Cardenas Murketing Network,
45, 4 29. Furst, scction 2-209(a)
5 by a defendant that will subject
ersonal jurisdiction in Ilhinoss.” /d
D9(a) (West 2010)) For example,
- a nonresident defendant exists 1f
from the transaction of business
linois Soria v Chrysler Canada,
01236, § 16 (citing 735 ILCS 5/2-

209(a) (West 2010)). Second, section 2-209(b) “outlines

the instances in which 1
a nonresident corporatiq

linois has general jurisdiction over
n” Cardenas Marketing Nenvoik,

2012 TL App (Ist) 111j645, § 29 (citing 735 TILCS 5/2-
209(b) (West 2010)) /rs 1t pertains to corporations, this

includes when a corp
Ilhnois law or 15 doimng
IL App (2d) 101236, 9

ratton 1s either orgamized under
business n Illinois Sora, 2011
16 (citing 7335 TLCS 35/2-209(b)

(3). (b)(4) (West 2010)). And third, section 2-209(c) “1s a
‘catchall provision’ [citation], which permuts Illinots courts
to ‘excrcise jurisdiction on any other basis now or hereafter
permitted by the I1hinois Constitution and the Constitution of
the United States.’ [Citation.]” Cardenas Mai keting Network,
2012 1L App (Ist) 111645, 4 29 (quoting 735 ILCS 5/2-
209(¢c) (West 2010)). Accordingly, “if the contacts between
a defendant and Ilhinos are sufficient to satisfy both federal
and state duc process concerns, the requirements of Illinoss'
long-arm statute have been met, and no other inquiry 1s

necessary ” (Internal quotation marks omitted.) /d $

*6 ¢ 28 Federal due process requires that, in order to
exercise personal jurisdiction over a nonresident defendant,

[T

the defendant must have  ‘certain minimum contacts with
[the forum] such that the mamtenance of the suit does
not offend “traditional notions of fair play and substantial
Justice ” ¢ Sorma, 2011 1L App (2d) 101236, § 18 (quoting
International Shoe Co. v Washmgton, 326 US 310, 316
(1945), quoting Milliken v Meyer. 311U S 457,463 (1940))
“The minimum contacts necessary for jurisdiction depend on
whether the junisdiction asserted 1s general or specific.” Id
To exercise general jurisdiction over a nonresident defendant,
it must be shown that the defendant has “continuous and
systematic general business contacts, such that 1t may be sued
in the forum state for suits unrelated to 1ts contacts within
the forum” (Internal quotation marks omitted) Cardenas
Markeung Network, 2012 1L App (Ist) 111645, 4 30 To
exercise specific jurisdiction, a nonresident defendant has
sufficient “mimimum contacts” where 1t has “purposefully
directed 1ts activities at the forum,” and the hitigation arises
from those activities (Internal quotation marks onutted ) /d
33. “Personal jurisdiction 1s present under such circumstances
because, where a defendant has purposefully availed itself
of the privilege of conducting activities within a state, 1t
mmvokes the bencfits and protections of the state's laws, and
it 1s therefore not unreasonable to require the defendant to
submit to litigation n that forum ” Sora, 2011 1L App (2d)
101236, 9 18

€ 29 C. Application

4 30 The Spanish defendants argue on appeal that because
they were not signatories to the amended cooperation
agreement, they did not consent to 1t and 1t was not
foresecable that they would be bound by the forum
selection provision. They contend that the parties deliberately
structured their relationship such that the Spanish defendants
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were not parties to thc am
the forum selection claus

adopted by Acciona En
The Spanish defendants
conclusion that personal

knded cooperation agreement, and
> was not among those expressly

rgia in the letter of adhesion ?
disagree with the circuit court's
Junisdiction could be established

based on the fact that, Hecausc they were closely related

to the dispute, 1t was
bound by the forum sele
that Solargenix failed to
action that provided the
Illinoss, and, therefore, t

foreseecable that they would be
tion clause. They further contend
show that they engaged in some
requisite mmimum contacts with
1e court cannot exercise personal

Jurisdiction over them At most, whether Acciona Energia

had sufficient minimum
specific junisdiction invol

rontacts with the forum to support
ved questions of fact necessitating

an evidentiary hearing With regard to Acciona specifically,

Acciona argues that Sola
showing of personal juris

genix failed to make a prima facie
fiction, and Acciona requests that 1t

be dismissed from the lawsuit

*7 4 31 Solargenix co
should be bound by the
includes any “action, clair
to” the joint venture ag
from and relate to the |
Spanish defendants werg
that 1t was foreseeable
forum selection clause S
defendants were the only
were capable of carrying
and Acciona Energia a

nters that the Spanish defendants
forum selection clause because 1t
18, disputes, or proceedings relating
reements, all of its claims arise
omt venture agreements, and the
so closely related to the dispute
hat they would be bound by the
blargenix reitcrates that the Spanish
' entities on the Acciona side that
but the purpose of the joint venture,
;reed to the central provision of

thc amended coopcrationragrecmcnt. Solargenix asserts that

ample cvidence from digcovery on thc motion to disnuss
supports that both Accionia Energia and Acciona were heavily

involved 1n negotiating

and approving the jomnt venture

agreements, and continugd to be involved after their approval

and formation of ASP

9 32 The circuit court jxere did not determine that 1t had

personal jurisdiction ov
general jurisdiction (1 €.,

r the Spanish defendants based on
continuous and systematic contacts

with Illinoss) or specific jurisdiction (1 e, sufficient mmimum

purposeful contacts witH

Illinois and the dispute arose out

of those contacts). Rathpr, the court held that the Spanish

defendants were so “clos
becamc “foreseeable” th

ly related” to the dispute such that it
t they would be bound by the forum

selection clause 1n the amended cooperation agreement

9 33 It is well established that “the personal jurisdiction

requirement 1s a waivable right, [and] there are a ‘variety of

legal arrangements' by which a litigant may give ‘express
or implied consent to the personal jurisdiction of the court.’
“ Burger King Corp v. Rudzewicz, 471 US 462, 472
n 14 (1985) (quoting Insurance Corp of Ireland Lid v
Compagime des Baunites de Guinee, 456 US 694, 703
(1982)) This includes forum selcction provisions which are
agreed to n advance by the partics, where such provisions
are frecly negotiated and are not unreasonable or unjust. /d
Sce The Bremen v Zapata Off Shore Co, 407 U.S 1, 12-
13 (1972) (noting that “[tThere are compelling reasons why a
frcely negotiated private international agreement, unaffected
by fraud, undue influence, or overweening bargaining power,
such as that involved here, should be given full effect™)

9 34 Addinonally, forum selection clauses have been held to
apply not merely to contract claims mvolving the terms of
the contract in which the clause appears, but also to other
claims that are otherwise connected to the contract, such
as tort claims arising from the contract Hugel v Corp of
Lloyd's. 999 F 2d 206, 209 (7th Cir 1993) * ‘[W]here the
relationship between the parties 1s contractual, the pleading
of alternative non-contractual theories of hability should not
prevent enforcement of such a bargain [as to the appropriate
forum for lhitigation] ’* “ Id (quoting Coaustal Steel Carp
v Tighman Wheelabrator Ltd, 709 F2d 190, 203 (3d
Cir 1983) (tort claims covered by forum selection clause))
See also Omion Healthcare, Inc v Maclaren Exports Ld | 28
F 3d 600, 603 (7th Cir 1994) (“all disputes the resolution of
which arguably depend on the construction of an agreement
‘arise out of that agreement for purposes of [a forum

(B}

sclection clause]™)

*8 94 35 Moreover, n Illinois, forum selection clauses are
presumed valid and enforceable, unless proven otherwise by
the party contesting their apphcation “A forum selection
agreement reached through arm's-length negotiation between
experienced and sophisticated businessmen should be
honored by them and enforced by the courts, absent some
compelling and countervailing reason for not enforcing 1t ”
Mellon Fust United Leasing v Hansen, 301 THL.App 3d
1041, 1045 (1998) The Spanish defendants have raised no
argument that the forum selection clause at 1ssue n this
case should not be enforced because 1t was unreasonable or
otherwise invalid As such, we consider the forum selection
clause at 1ssue to be prima facie vahd and enforceable.

4 36 Although the Spanmish defendants were not signatories
to the amended cooperation agreement 1n the present case,
courts havce determined that a nonparty to a contract
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containing a forum selecti
by that clause where the

hn clause can nonetheless be bound

[

honsignatory 1s *“ ‘closely related’

to the dispute such that 1tfbecomes ‘foresecable’ that 1t will

be bound ” Hugel, 999 F

2d at 209 The nonsignatory need

not also be deemed a thifd-party beneficiary of the contract

i order for a court to fi
applics to 1t, although thi
by definition, satisfy the *

hd that the forum selection clause
d-party beneficiary status “would,
tlosely related’ and “foresecability’

requirements ” fd at 210 n 7 In Hugel, for example, the

court dismissed the plain
based on a forum selecti
the forum) contained 1n a
president [d at 209-11
two plaintiffs, who werc
bound by the clause beca
The court rcasoned that,
chairman of the other tw
a subsidiary—the plaintif
brokerage firm, which n
and the president had inv
dispute. /d. at 210

9 37 Simuilarly, in Mane
Inc , 858 F 2d 509, 513+
selection clause designats
contract with an [tahan s
not only agamnst the plain
defendants (the Italian
subsidiary) The court
participants, parties and 1
be subject to forum seleq
quotation marks omitted

Iffs' complaint for improper venue
bn clause (designating England as
1 agrecement signed by the plamtiff
The court found that the other
not parties to the agreement, were
1se they were “closely related ” /d
in addition to being president and
b plaintiffs—a brokerage firm and
f president also owned 99% of the
turn wholly owned the subsidiary,
rlved the other two plaintiffs in the

vi—Fariow, Inc v Gueer America,
15,514 n5 (9th Cu 1988), a forum
1g [taly as the forum in the plaintiff's
ibsidiary of Guccr was enforceable
tiff, but also as to the nonsignatory
Jucct parent and a United States
eld that ““a range of transaction
on-parties, should benefit from and
tion clauses [Citations.]” (Internal
) /d at 514 n.5 The nonsignatory

defendants (the Italian Crucci parent and the United States

subsidiary) were subject tp the forum selection clause because

“the alleged conduct of
to the contractual relatior]
applies to all defendants

*9 4 38 We note

he non-parties 1s so closely related
ship that the forum selection clause
'1d

hat, 1in contrast to our present

situation, FHugel and Manetti-Farrow 1nvolved enforcing

a forum selection clau
closely related nonsigna

against a signatory plaintiff, or
ory plamtff, and 1t did not appear

that any nonsignatory dgfendants contested 1ts application

Additionally, Hugel an

several of the cases discussed

and rclied on by the cirfuit court and Solargenix involved

motions to dismiss for

personal junsdiction It

umproper venue, not for lack of
s therefore particularly helpful for

our purposes to cxamine cascs involving challenges to

personal jurisdiction by dlefendants who were not signatories

to contracts containing a forum selection clause, but the
clauses were nevertheless found to bind them, even though
thesc cases oniginate from other jurisdictions.

9 39 The first 1s an unpublished memorandum opinion
and order from the United States District Court for the
Northern District of Ilhnois, FCSrone, LLC v Adams, No

10 C 508, 2011 WL 43080 (ND Il Jan 6, 2011) 0 1
that case, the defendant husbands opened a jomnt trading
account with the plaintiff, a futures commission merchant,
and they cxecuted an account agreement. /d at *1 After
the defendant husbands accumulated a deficit, they entered
into a forbearance agreement with the plamtiff to assign their
tax rcfunds to 1it, the agreement included a forum selection
clause designating Illinois /d The wives of the husbands
sued the husbands and the plaintiff in New York, arguing that
the husbands had assigned only their one-half shares of the
tax rcfunds to the plaintiff /d at *2. In Illinoss, the plaintiff
sued the husbands for breach of contract and fraud and for a
declaration that the wives are not entitled to one-half of the
refunds /d at *4 The wives, defendants in the Illino1s action,
then moved dismuss the Tllinois case for lack of personal
junisdiction /d at *1 The plamtiff countered that the court
had specific jurisdiction over the wives in Illinois based on the
forum selection clause /d at *3 The court held that the wives,
although nonsignatories to the forbearance agreement, were
so closely related to the plaintiff's dispute and the forbearance
agreement that the wives were bound by the forum selection
clause in the husbands' agreement because they were closely
related to 1t. /d. The court noted that the wives' interest in
the dispute was derivative of and identical to the husbands’
interests /d

9 40 In another case involving a challenge to personal
yunsdiction, Tate & Lvle Ingiedients  Americas,  Inc
v Whitefox Technologies USA, Inc. 98 A D3d 40l
(N'Y App Div 2012), the New York appellate court affirmed
the demal of the parent company/counterdefendant’s motion
to dismuss the defendant/counterplaintiff's counterclaims
based on lack of personal jurisdiction The court held
that the nonsignatory parent company/counterdefendant was
bound by the forum selection clause n 1ts wholly owned
plaintff subsidiary's licensing contract with the defendant/
counterplaintiff because the parent had a “sufficiently close
relationship with the signatory and the dispute to which the
forum selcction clause applies.” (Emphasis tn onginal.) /d
at 401-03 (citing Hugel, 999 F.2d at 209, and Manetfi—
Farrow, 858 F2d at 514 n35) The court reasoned that
binding closely related parties to a forum selection clause
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promoted “stable and de

hendable trade relations” and that

it would be mcons1slenL to permit an entity to cscapc

such a clause by acting
quotation marks omitted.

through another entity (Internal
Id. at 402 The parent company/

counterdefendant's involvement with the plainuff subsidiary

included that the CEO of the parent made decisions regarding
instituting suit and the events giving rise to the htigation,

and that the two entitles donsulted with each other and were

intimately involved in m
licensing agreement /d a
involvement was “far m
approval of a contract”
that the forum selection
company /d

*10 9 41 Finally, foll
moved to cite as suppld
recently decided by the 1
District of Columbia, Sa
Advanced Enterprise So
June 16, 2014). In that
private sccurity contract
the defendant Torres, a d
to compete as a team t
provide sccunty for the
Id at *3 The plaintiff al
later secretly decided to
and directly complete w
breach the agrecment /q
who were not residents
to dismiss for lack of pe
court found that 1t did not

iking decisions with respect to the
[ 403. The court concluded that this
bre than a parcnt company's merc
ind 1t was rcasonably foreseeable
clause would apply to the parent

wing oral arguments, Solargenix
mental authority a case that was
Inited States District Court for the
re International Security v Torres
utions, LLC, No. 11-806 (DD C
case, the plamtff Sabre, an Iraqi
r, entered nto an agreement with
bmestic private security contractor,
o seck the award of contracts to
United States government in Iraq
eged that the individual defendants
erminate the agrcement with Sabre
th 1t, causing defendant Torres to
at *4. The individual defendants,
f the District of Columbia, moved
sonal jurisdiction /d at *S-6. The
have general or specific jurisdiction

over the individual defgndants /d at * 15-24 The court

noted that 1t declined t

that the forum selection |

constituted a forum “con

consider the plaintiff's argument
slause 1n 1ts agreement with Torres
act” for purposes of the “minmimum

contacts” analysis relatipg to specific jurisdiction, because

forum selection clauses

were typically “considered to be a

consent to the exercise of personal jurisdiction 1n a particular

forum and [are] governe
the mimimum contacts f1|

H by contract principles rather than
hmework ” Id at *22-23. Based on

contract law, the court cqncluded that 1t had jurisdiction over
the individual defendants, who included the CEO and sole

sharcholder, the vice pr
(CFQ), and a project a
extensive authority and
operation of Torres, an
contract including the f}
34, The court reasoned

sident, the Chief Financial Officer
1d program manager who all had
involvement 1n the decisions and
d who were all nonparties to the
brum selection clause /d at *28-
that 1t had the authority to bind a

[

nonparty to a forum selection clause where the * ‘alleged
conduct of the nonparties 1s closely related to the contractual
relationship, a range of transaction participants, parties and
non-partics, should bencfit from and be subject to forum
selcction clauses ' Jd at *24-25 (quoting Holland American
Line, Inc v Wurtstdla N 4m, Inc, 485 IF.3d 450 456 (9th
Cir 2007)) The court noted that other cases had expressly
found that a nonparty was subject to a forum selection clause
where the nonparty was so closely related to the dispute that
1t became foreseeable that the nonparty would be bound by
the clause /d at *27 The court reasoned that forum selection
clauses could otherwise be easily evaded 1if courts were not
willing to enforce them against nonparties Jd at *25 (citing
Adains v Rawntree Vacation Exchange, LLC, 702 F 3d 436,
441 (7Tth Cir 2012))

9 42 The touchstone illustrated by these cases 1s that a
court may exercise personal jurisdiction over a defendant by
enforcing a forum selection clause against 1t, even though
1t was not a signatory to the contract contamning the clause,
where 1t was closely related to the dispute such that it became
foreseeable that the nonsignatory would be bound, regardless
of whether the non-signatory 1s a defendant or a plamtiff
in the subject hitigation Wherce there 1s a sufficiently close
relationship between the non-signatory and the dispute and
the partics, 1t docs not defy the non-signatory's reasonable
cxpcetations that it would be bound by the clause, just as the
signatory partics are A nonsignatory mmpliedly consents to
the forum sclection clausc via its connections with dispute,
the parties, and the contract or contracts at 1ssue

*11 9 43 Turning to the language of the forum sefection
clause 1n the present case, we find that the present dispute
falls within its scope As stated, the clause provided that
the partics consented to junsdiction m Illinois “with regard
to any actions, claims, disputes or proceedings relating to
this Agreement, or any document delivered hereunder or
in connection herewith, or any transaction arising from
or connected to any of the foregomg” Solargenmix alleged
that defendants breached the cooperation agreement and
letter of adhesion, fraudulently induced them to enter into
the agrecments, tortious interfercd with contractual nghts
(1e, Acciona causing the other defendants to breach the
cooperation agreement), and unjustly benefited from these
alleged torts It 1s clear that Solargenix's claims arise out of
and arc rclated to the amended cooperation agreement and the
parties’ joint venture.
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Y 44 Additionally, we ggree with Solargenix's argument
that the letter of adhesion constitutes “any document
delivered hereunder or in connection herewith” the amendced
cooperation agreement, and consequently, also falls withm
the scope of the forum scl¢ction clause. The letter of adhesion
bore the same date as the other joint venture agreements
The amended cooperatiop agreement expressly refercnced
the letter of adhesion 1 at least two diffcrent places in

section I1I, paragraph A} and section V, paragraph D. In
section III, paragraph A it refers to the letter of adhesion

as being “attached” to
parties acknowledge that
has agreed thatit1s bound
of adheston attached here

the cooperation agreement “The
Acciona Energia, SA (‘Acciona’)
by this agreement through the letter
o ** * ”(Emphasis added). Section

V, paragraph D, providds that “[t]he parties acknowledge

that Acciona has agreed

that 1t 1s bound by the agrecments

in paragraphs A [ (thd Worldwide Investment Vehicle

provision) ], B [ (the Wo
provision) ], and D abov
These sections show tha
connected to the amende

{ 45 Considering the
selection clause 1n ref
document, or transacti
we further conclude thg
cssentially 1ncorporated
of the amended coope

rldwide Thermosolar Development
: through the Letter of Adhesion .”
the letter of adhesion was closely
cooperation agreement

broad language m the forum
erring  to  ““any” dispute, claim,
n connected to the agrecment,
t the forum selection clause was
mto the all of the provisions
ation agreement This obviously

included those provmonL specifically adopted in the letter

of adhesion, which set

'orth one the primary purposes of

the joint venture—to fom a joimnt investment vehicle for

the future development
projects worldwide. Con
fraudulent mducement,
enrichment related to thq

of thermosolar power generation
equently, the allegations of breach,
tortious nterference, and unjust

se obligations necessanly turns on

reference to the letter of adhesion and cooperation agreement,

and are bound by the forgm selcction clause.

*12 9 46 With the fo
personal jurisdiction as
stated, 1n the letter of ac
be bound by and comply

regoing m mind, we first address
1t relates to Accilona Energla As
heston, Acciona Energia agreed to
with the provisions of the amended

cooperation agreement which comprised a primary purpose of

the joint venturc. These provisions nccessarily mcorporated

the broad terms of the fc
by agreeing to these key

rum selection clause. We find that,
aragraphs, Acciona Energia thereby

also 1impliedly agreed to jurisdiction in Ilhnois Significantly,

no alternative forum was|

designated in the letter of adhesion

4 47 Additionally, the evidence adduced from discovery on
the motion to dismiss demonstrated that, in addition to being
a signatory to the letter of adhesion, Acciona Energia was
closcly related to the joint venture contracts, the dispute, and
the United States subsidiaries As asserted by Solargenix,
at the time the joint venture was formed, only the Spanish
defendants had the international focus contemplated by the
coopcration agreement and the ability to pursue the objective
of the venture—to develop thermosolar projects worldwide
jointly with Solargenix To that end, Acciona Solar Energy
was created shortly before the joint venture agreements were
executed n order to hold stock in the joint venture entity,
ASP, but it had no employees or business at the time, and still
had no employees as of 2011, while Acciona North Amcrica

had only six employees, limited 1ts operations to North

America, and was not 1n the thermosolar power business. 1

Additionally, as asserted by Solargenmix, Acciona Energia's
exccutive committee discussed and revicwed the investment,
and the joint venture agrecments werc negotiated by senior
officials from Acciona Energia, Alberto dc Miguel (head
of international business development for Acciona Energia)
and Yolanda Herran (a lawycr for Acciona Energia), during

numerous meetings in Chicago, and that Acciona Energia's
12

CEO Esteban Morras designated de Miguel to ncgotiate
Further, Acciona Energia “seconded” employces to the
United States subsidiarics, several individuals from Spain
served on the boards of the United States subsidiaries, and
some individuals held positions 1 both Acciona Energia
and ASP For example, de Miguel was a senior Accrona
Encrgia employee who also served as chairman of ASP, and
Paxti Landa was an Acciona Energia employee who acted

as ASP's general manager " Moreover, Solargenix asserted
that Acciona Energia financially supported the subsidiaries
and mdemnified Boulder City 1n connection with Nevada
Solar One, even though one of the United States subsidianies
was the actual owner of the thermosolar power plant

9 48 Next, with respect to Acciona specifically, we similarly
conclude that the evidence showed 1t was closely related to the
dispute and the parties such that 1t was foresccable 1t would be
bound by the forum selection clause even tf, on paper, 1t was
not a signatory to the amended cooperation agreement or the
letter of adhesion As noted, Acciona and Acciona Energia
were the only entities capable of pursuing the international
expansion and implementation of Solargenix's thermosolar
technology As asscrted by Solargemix, Acciona's corporate
development division was mvolved m due diligence with
respect to the joint venture transaction and Acclona approved
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of the joint venture agre

¢ments. Solargenix alleged that

Jose Manuel Entrecanale3, chairman and CEO of Acciona,

was personally mvolved|in the decision to nvest in the

jomnt venture, approved the initial decision to enter the joint

venture, 15 approved the

name change to ASP, and he also

spoke at the ground-breaking and dedication ceremonies for
Nevada Solar One and sfated at the ceremony that 1t was

Acciona's project

*13 49 According to
exhibits, further evidence

solargenix and as supported by its
of Acciona's close relationship was

evidenced by its behavioy following formation of the joint

venture Solargenix allegpd that senior officials of Acciona

made cmployment and

tompensation decisions for ASP,

determined ASP's strategy, and decided which projects ASP
would pursue For exaniple, Frank Gelardin, the head of

international business fo

employment and compengation issues, among other 1ssucs.

Solargenix pomnted out t
positions with the United

Acciona, was involved in ASP's
16

hat nonc of these individuals held
States Acciona subsidiaries or ASP,

and thus acted solely 1 their capacity as representatives

of Acciona Solargenix also argued that through discovery,

Acciona 1dentified 103
representatives of Accion

employecs, officers, directors, or
1 and Acciona Energia who traveled

to Ilhinois to discuss ASP, Mitsubishi, and solar power

and rencwable cnergy, 1

cluding Entrecanales and Morras

Further, the president of Acciona Energy North Amernica hved

and worked in Ilhinois a

1d also served as Acciona's “Arca

General Director for the United States,” and reported directly

to Acciona CEO Entreca

9 50 Given the structure
agreements such as the ¢
of adhesion, 1n addition
agree with the circuit co

“

defendants were so ‘“cl

hales

f the joint venture and 1its attendant
boperation agreement and the letter
lo the other evidence, we therefore
irt's determination that the Spanish
hsely related” to the dispute, the

parties, and the various Lgrecments that 1t was foreseeable

that they would be bound by the forum selection clause.

Indeed, 1t 15 because of A
joint venture that Solargg
control ASP and stifle j

cciona's close mvolvement with the
nix alleges Acciona was allowed to
otential opportunitics for the joint

venture, while Acciona pursued the opportunities for itself

Neither Acciona nor Acc
to have been surprised

ona Energia can convincingly claim
to find themselves in an Tlhinos

courtroom stemming frhbm claims ansing from the jomnt

venture agreements with

Solargemix

9§ 51 Nlustrative of the {present circumstances 1s American

Patriot Insurance Agenc

e v Mutual Risk Management,

Ltd, 364 I 3d 884 (7th Cir 2004), where the Seventh Circuit
found that all of the contracts were one “package” or pieces
of a pgsaw puzzle and the dispute concerned the “package” of
contracts /d at 889 The dcfendants moving to dismiss were
affihates of the defendant which had signed the shareholder
agrecment, which contained a forum selection clause, and
they were signatorics to other contracts with plainuff, and
they all worked together on the insurance program /d at 888 -
89 The court held that the forum selection clause applied to
the moving defendants, rcasoning that “no reason has been
suggested for why the parties would have wanted disputes
under that agreement to be litigated in Bermuda but not
disputes under the other picces of the jigsaw puzzle ” /d at
889 As in American Patriot, we can similarly state that no
reason has been suggested for why the parties would want
disputes under certain provisions of the amended cooperation
agreement to be Iitigated in Illinots, but not other disputes
arising under other pieces of the jigsaw puzzle, 1 €., the letter
of adhesion or the other parties closely connected to the
dispute.

*14 9 52 We additionally notc that the Spanish defendants
cited two cases as supplemental authority during the
pendency of this appcal Becausc we are finding that specific
jurisdiction existed based on their close relationship to the
disputc and the forum selection clause, we need not discuss
the two cited cascs, as they did not involve the exercise
of personal junisdiction based on a forum sclection clause.
Dcaimler AG v Bauman,-- U S -, 134 S Ct 746 (2014),
dealt with whether the court had general junisdiction over a
foreign parent company based on its domestic subsidiary's
contacts with the forum, where the domestic subsidiary was
unrelated to the dispute and the dispute involved actions

occurring in another country Further, Walden v Fiore,
US -- , 134 SCt 1115 (2014), mvolved whether the
court could exercisc specific personal jurisdiction over an
individual 1n an mtentional tort case where the plantiff, and
not the defendant's actions, provided the only contact with the
forum

€ 53 CONCLUSION

9 54 For the reasons stated above, we affirm the circuit court's
order denying defendant's motion to dismiss

55 Affirmed
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Presiding Justice GORD(N and Justice TAYLOR concurred

Parallel Citations

in the judgment and opinipn

Footnotcs

W N

6

8

2014 WL 3809959 (Il App 1 Dist)

The factual allegatigns are taken from the complamt and the parties' briefs and accompanying exhibits filed 1n the eircuit court

For the sake of clari|y, we will refer to the joint venture entity as ASP throughout this opinion,

We note that 1t 1s so

to defendants as “A

mewhat difficult to discern Solargenix's specific contentions with regard to each defendant, as it refers generally
ciona” throughout 1ts complaint and brief

In particular, alleged instances of neglect and breach of the joint venturc agreements included (1) failure to appoint a Chief Executive

Officer (CEO) of AYP for 3% years; (2) failure to implement a competitive compensation package for employees, (3) failure to fill key
management positigns 1n ASP, (4) failure to convene regular board meetings of ASP, (5) refusal of the Solargenix board members'

requests for action,

6) failure to promote ASP and at the samce ime pursuing other projects and informing third parties not to concern

themselves with ASP, and (7) forming joint venture partnerships outside of ASP.

Solargenix also

illeged that m 2005 and 2006, the Acciona-appointed general manager of ASP, Paxti Landa, abandoned

negotiations withfan energy company to build five plants without presenting the opportunity to Solargemx's board members of

ASP Further, n

2006, John Myles met with Google CEO Larry Page regarding Google's interest in investing in concentrating

solar power projdets through ASP, but defendants rcfused to meet or cause ASP to meet with Google In addition, John Myles

referred Cogentn
Cogentnix that 1t
pursue an opport
Additionally, Sol
agreements by en

a memorandum o

for the constructi
The buy/scll provi

shareholder must rej

We note that Solar,
employee of Acciot
other hand, the Spa
subsidiaries
Acciona Energia cq
We note that, in ger
are also satisfied
due process, ‘[jlun
an action in [llinoig
in Ihnois ” Compa
141 111 2d 244, 275
The Spamsh defend
the forum selection
least, created a que
We recognize that
Fillage of Downer:

De Miguel testified
thermal projects ot
the joint venture ag

company didn't exip

De Miguel also test

k Energy, LLC, to Acciona for potentially developing solar power projects m the United States, but Acciona told
reed not deal with ASP and could deal directly with Acciona Acciona also unilaterally instructed ASP not to
nity to construct “Nevada Solar Two,” even though ASP had been “short listed” for the project

wrgenix alleged that Acciona violated the joint venture agreements and tortiously interfered with the joint venture
ermg nto an agreement with Mitsubishi to pursuc thermosolar energy projects worldwide, including entering into
f understanding 1n 2009 and submitting a joint application with Mitsubishi in 2010 to the Australian government
bn a $1 2 billion solar power plant in Australia

on provided that when one shareholder offered to buy all of the other sharcholder's shares in ASP, the other
kpond within 30 days by cither purchasing the notifying shareholder's shares or selling all of its own shares
renix argues that John Myles negotiated with Alberto de Miguel, an officer of Acciona North America and an
a Energia, and that Mylcs was under the impression that he was negotiating with the Spanish defendants On the
nsh defendants assert that de Migucl testificd tn his deposition that he negotiated on behalf of the U.S Acciona

nceded that 1t occasionally “seconded” employees to Acciona North America.

eral, where federal due process requirements for personal junsdiction are satisfied, llinois due process concerns
lachson Muacle Productions, 2012 1L App (Ist) 112334, 4 44 “Under the 1lhinois Constitution's guarantee of
bdiction 15 to be asserted only when 1t 1s fair, just, and reasonable to require a nonresident defendant to defend
, considering the quahty and nature of the defendant's acts' that occur n Illinoss or that affect interests located
i Environmental, Ine v Poli Kar Services, L L C, 379 11 App 3d 549, 558 (2008) (quoting Rollins v Elhvood,
(1990)).

ants argue that de Miguel averred that, as the negotiator for Acciona North America, the deciston not to include
clause n the letter of adhesion was a deliberate choice, and that thus statement was uncontroverted, or at the very
tion of fact regarding whether Acciona Energia intended to be bound by the forum selection clause
‘[ulnpubhished federal decisions are not binding ar predccential in Ilhinois courts ™ King's Health Spa. Inc v
Grove, 2014 1L App (2d) 130825, 4 63 However, “nothing prevents this court from using the same reasoning

and logic as that uspd 1n an unpublished federal deciston” where we find 1t to be persuasive /d

in his depostition that Acciona North America and Acciona Solar Energy did not have any involvement in solar
er than through ASP, and neither did business outside of North America. He testified that at the time he signed
rcements, Acciona Solar Energy's business was 10 hold shares and that 1t was “created for this agreement. The
t It was created for this particular agreement to hold the shares of the Nevada Solar One set of companies* * *
fied he agreed that he was the principal negotiator from the “Acciona side.” He signed the agreements on behalf of

Acciona North Amgrica, but he also held a position with Acciona Energia He testified that Yolanda Herran was a lawyer employed by

Acciona Energia, s

e did not hold a position with the United States subsidiaries, and she also assisted with the negotiations i Chicago
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13 De Miguel testified ghat Patxi Landa was paid by Acciona Energia De Miguel also testified that Acciona Energia CEQO Esteban
Morras had to ratify ghe bonus incentive plan for employees of ASP.

14 In support, Solargen}x provided emails between Acciona and Acciona Energia officials discussing the investment opportunity and
presenting 1t to the pvestments commuttee of Acciona, and an email from de Migucl indicating that he had to send a Term Sheet
regarding the propoﬁed venture to Acciona for approval before sending 1t to Solargenix officials.

15 Solargenix provided emails from Acciona Energia CEO Morras to Acciona CEO Entrecanales (among others), and emails from
Entrecanales to Morlas discussing various aspects of the proposed joint venture,
16 Solargenix provided emails from Acciona Energia CEO Morras, Frank Gelardin, the head of international business for Acciona,

along with Peter Duprey and de Miguel regarding employment and compensation matters of ASP, discussing and deciding on ASP's
business strategy, geals, and opportunitics, and discussing mectings with John Myles in which Gelardin planned to participate
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