UNITED STATES BANKRUPTCY COURT
FOR THE EASTERN DISTRICT OF WISCONSIN
In re:

Green Box NA Green Bay, LLC

Case No. 16-24179-beh
Chapter 11

Debtor.

DEBTOR’S RESPONSE TO WEDC’S
BRIEF IN SUPPORT OF MOTION TO CONVERT
Contrary to the Wisconsin Economic Development Corporation’s (WEDC) assertions, rank
speculation is no more a basis to convert this case to Chapter 7 than conspiracy theories are a basis to
disbelieve the 1969 lunar landing. Both may sound superficially convincing until we look at the details.
The essence of WEDC’s arguments remains the same as it was at the preliminary hearing on this
Motion: speculation. WEDC’s burden is to prove that, more likely than not, there is cause to convert
the case and continue expending time and resources. Innuendo piled upon prior speculation does not
suffice.
1. WEDC’s arguments are speculation.
None of WEDC’s three arguments provide a reason to believe that there is any possibility for a
Chapter 7 trustee to find assets for the benefit of the estate. All of them are mere speculation that rely
on information nearly three years old and bare allegations of amorphous claims.
a. Found-Asset Theory
WEDC’s first theory relies on three dubious bases.
The first basis is that there may be undisclosed assets that a Chapter 7 trustee could liquidate based
on a balance sheet dated June 30, 2014. This proposition is unconvincing for three reasons. First, as
the Court pointed out at the preliminary hearing, the Plan vested all the property of the estate in the
Debtor upon confirmation. As a result, these assets most likely are not property of the estate.
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Even if they were property of the estate, or a further Court order made them property of the
estate, there is a second reason this proposition is unconvincing: the information is over three years
old. The Court has no reason to believe the Debtor owned any of the assets when this case was filed
or that there was any value in these assets, unencumbered or otherwise.
This is especially true considering WEDC’s brief and the third reason to question WEDC’s
position: Ron Van Den Heuvel managed the Debtor and probably had a hand in preparing the balance
sheet. Now that it is clear Van Den Heuvel had been engaged in criminal acts and, likely, fraud, there
is even less reason to lend credence to pre-petition assertions of value. One need only read Van Den
Heuvel’s guilty plea, attached to WEDC’s brief, to disbelieve anything he said or wrote.
WEDC’s second basis is a flow chart allegedly showing that the Debtor owned 60% of a company
called PCDI and 60% of Patriot Tissue. It appears that almost all the “assets” listed in the flow chart
are agreements or licensed technologies—hardly the stuff a Chapter 7 trustee could liquidate.
WEDC’s third basis is a purported Patriot Tissue, LLC balance sheet, now almost three years old.
Besides the age and Van Den Heuvel’s apparent propensity for dishonesty, the balance sheet suggests
that there would likely be no equity in the equipment. According to the balance sheet, much of the
equipment is subject to security interests of various creditors, likely in excess of the stated balances on
the balance sheet. Indeed, the first page of the balance sheet states:
LEIN [sic] RIGHTS CAN BE GIVEN TO SECURE OTHER COMPANIES [sic] NOTES
Tellingly, it states that Clifton Equities is owed “$0.” Yet Clifton Equity’s proof of claim reflects a
debt of over $4.2 million. If WEDC is persuaded by that balance sheet, it may be interested in
purchasing a certain bridge in New York City.
b. Alter Ego Theory
WEDC’s alter ego theory is even less convincing than its found-asset theory. The key reason is
that WEDC has not articulated a legal basis to conclude that the property of 10 allegedly related
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companies would legally be property of the estate. Even if there were a basis to read a piercing theory
into section 541(a), companies are presumed separate from their owners. WEDC’s conclusory
statements do not suffice to rebut that presumption.
Even if the Debtor were an alter ego of another entity and 541(a) included a piercing component,
the most likely conclusion is not that those other companies’ property is property of the estate. Rather,
their property would be property of Van Den Heuvel. In fact, in the criminal indictment the United
States filed in the Eastern District of Wisconsin District Court, the allegations suggest Van Den
Heuvel used the companies to defraud WEDC.1 If there was fraud, it is likely that Van Den Heuvel
used many companies, including the Debtor, to defraud creditors before this case was filed. Therefore,
under a piercing theory, a court would disregard the Debtor and other related companies. Van Den
Heuvel is not in bankruptcy, so whatever property those companies own now would not become
property of the estate.
Like its piercing theory, WEDC’s reliance on Baxter v. Palmigiano2 is similarly misplaced. Van Den
Heuvel is not a party to this case, and this case is unrelated to the issues in Baxter. The issues in Baxter
mostly concerned the Fifth Amendment, not the burden of proof on, or the merits of, a motion to
convert.
c. Cloud Theory
This theory’s logic is that Ron Van Den Heuvel was a bad guy; we do not have a lot of information
about what happened before bankruptcy because he was a bad guy; a Chapter 7 trustee may be inclined
to do some investigation; therefore, there is cause to convert the case. That is speculation. Not only
are the Debtor’s current management and the Debtor’s attorney unable to determine the full extent

1

United States of America v. Ronald H. Van Den Heuvel, 17-cr-160 (E.D. Wis.), dkt 1. Attached as Exhibit A.

2

425 U.S. 308 (1976).
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of what occurred pre-petition, but apparently no one else, other than Van Den Heuvel, is able to
discern the complete story. And he isn’t talking.
Before bankruptcy, the Debtor was in a receivership. Mike Polsky, one of the most prominent and
successful receivers in Wisconsin, was unable to discover hidden assets. Why, then, should the Court
believe that a Chapter 7 panel trustee would best Mike Polsky, who had virtually complete control
over the company and an incentive to find assets? Van Den Heuvel has already shown his reluctance
to testify. It is unlikely a Chapter 7 trustee’s investigation will yield more information now that he has
(1) plead guilty to fraud and (2) must deal with another pending criminal case.
2. WEDC has not carried its burden.
The moving party has the burden to prove by a preponderance of the evidence that the case should
be converted, and that conversion is in the best interests of the estate and creditors.3 Far from proving
that conversion is in the best interests of the estate, all WEDC has proven is that it there is no credible
reason to conclude that creditors will receive anything if the case were converted. The estate will most
likely remain insolvent. Ifs and maybes and hopes and prayers are not cause.
3. Continuing this case would be a waste of time and resources.
Converting this case will entail significant time and expense. Conversion schedules will be
necessary, there will be at least one 341 meeting, and perhaps—although doubtful—even more
discovery. Why? Because WEDC has an old flow chart and some old spreadsheets presumably drafted
and produced by an admitted fraud? WEDC’s suspicions do not justify prolonging this case and
consuming the time of a Chapter 7 trustee.
Assuming Debtor’s counsel and management continue to represent the Debtor, they will continue
to go unpaid. In other words, conversion is not in the best interests of at least one creditor: Debtor’s
counsel. The Court should keep in mind that Debtor’s counsel holds a significant administrative
3

11 U.S.C. § 1112(b)(1); In re Draiman, 450 B.R. 777, 826 (Bankr. N.D. Ill. 2011).
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claim—a claim that will be paid before WEDC’s. As a result, not only has WEDC failed to show that
there will be any likelihood of a return to unsecured claimants in a Chapter 7, it has failed to show that
any general unsecured claimants would receive anything after Chapter 7 and Chapter 11 administrative
expenses are paid.
In the holiday spirit, the Debtor is willing to make a gift to WEDC by way of requesting dismissal.
If the Court dismisses this case, WEDC and the State of Wisconsin will be free to pursue any claims
it has from anyone it believes is liable to them. It will then be paid before Debtor’s counsel and other
administrative expenses. In other words, if WEDC believes there are significant assets or claims, it is
free to use its own resources. If its hunches are correct, it will benefit by being paid before all other
creditors. Such a result would benefit WEDC and Wisconsin’s tax payers.
But it is doubtful WEDC even believes there are any assets available for creditors. All the
investigatory powers available to a Chapter 7 trustee are available to creditors of the estate.4 For the
duration of this case, WEDC has been privy to all the information it believes justifies conversion. Yet
it waited until now to make a showing? If it believed there were viable claims or undisclosed assets, it
could have found them or otherwise investigated. Outsourcing investigation to a Chapter 7 trustee
should not be a valid reason to convert a case when every creditor in the case is highly sophisticated,
represented by sophisticated counsel, and incentivized to find assets to satisfy their claims. If the US
Trustee and a cadre of some of the best insolvency attorneys in Wisconsin from some of the largest
firms could not find hidden assets or any value, what reason is there to conclude a Chapter 7 trustee
would?
Conclusion
In sum, the unfortunate truth is there is no value in this case. When the United States filed
criminal charges against Van Den Heuvel, investor interest disappeared. The roll-up plan failed for
4

See Fed. R. Bankr. P. 2004.
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reasons outside interested parties’ control. The Debtor and creditors did their best to make the best
of a bad situation. Converting this case will not magically make an insolvent estate solvent. WEDC’s
position is conjecture. If the United States’ allegations are true, WEDC’s frustration is
understandable. It, along with Van Den Heuvel’s personal acquaintances, an institutional investor,
and, apparently, even Chinese investors hoping to receive visas, were defrauded. However, WEDC’s
position remains at the level of speculation, and does not justify continued administration and the
resulting waste of resources.
Dated this November 29, 2017.

STEINHILBER SWANSON LLP
By:

/s/ Paul G. Swanson
Paul G. Swanson
Attorney for the Debtor
107 Church Avenue, P.O. Box 617
Oshkosh, WI 54903-0617
Tel: (920) 426-0456; Fax: (920) 426-5530
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