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UNITED STATES DISTRICT COURT 

DISTRICT OF NEVADA 

CH2E NEVADA, LLC, a Nevada limited 
liability company, 
 

Plaintiff, 
 
v. 
 
LATIF MAHJOOB, an individual; AMERICAN 
COMBUSTION TECHNOLOGY 
INCORPORATED, a California corporation; 
DOES 1-X; and ROE COMPANIES XI-XX, 
inclusive, 
 

Defendants. 
 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
) 

 
Case No. 2:15-cv-00694-JCM-NJK 
 
 
 
CH2E’S MOTION TO COMPEL 
AMERICAN COMBUSTION 
TECHNOLOGY INC. TO PRODUCE 
REQUESTED DOCUMENTS  
 
 

Plaintiff CH2E Nevada, LLC (“CH2E”), by and through undersigned counsel, BALLARD 

SPAHR LLP, hereby moves the Court for entry of an Order compelling Defendant American 

Combustion Technology, Inc. (“ACTI”) to produce the documents requested in Request 
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Numbers 31, 32 and 33 of CH2E’s Second Set of Document Requests to Defendant ACTI (the 

“Requests”), as well as an award of attorneys’ fees and costs pursuant to Federal Rule of Civil 

Procedure 37(a)(5)(A).   

CERTIFICATION OF CONFERRAL 

In accordance with Federal Rule of Civil Procedure 37(a)(2)(B) and LR 26-7(b), counsel 

for CH2E certifies that counsel for CH2E has made numerous good faith attempts to resolve the 

discovery dispute giving rise to this Motion through telephonic, email and letter conferrals.  As 

explained in the Declaration of Gregory P. Szewczyk (the “Szewczyk Dec.”) and herein, despite 

CH2E’s efforts, ACTI will not produce the requested documents in accordance with the 

Stipulated Protective Order it asked this Court to enter.  

MEMORANDUM OF POINTS AND AUTHORITIES 

At its core, this case is about whether certain high-tech equipment sold by ACTI to CH2E 

could operate at the levels expressly promised both before the parties entered into the purchase 

agreement and in the agreement itself.  Defendants have made clear that the promised and 

warranted operational levels are based on Defendants’ experience with a related “pilot unit.” 

Nonetheless, ACTI is refusing to produce the complete and detailed design drawings for 

both the equipment sold to CH2E and the related equipment which served as the basis for 

Defendants’ promises and contractual warranties.  The stated reason for ACTI’s refusal to 

produce documents which are central to this case is that ACTI believes that if it produced the 

drawings, CH2E will use them for improper business purposes.  

ACTI’s refusal to produce these clearly relevant documents is particularly shocking 

because, months ago, ACTI asked this Court to enter the governing Stipulated Protective Order 

[ECF No. 26] so that ACTI could produce the exact documents that are at issue now.  Indeed, the 

Stipulated Protective Order expressly provides that:  
 
The parties shall use Confidential Discovery Material, and any information 
derived from it, solely for the purposes of this case.  They shall not use it for any 
other purpose, including, without limitation, any business or commercial 
purpose, or in connection with any other proceeding or litigation.   
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[ECF No. 26 at 2 (emphasis added)].  Thus, there can be no reasonable concerns regarding the 

treatment of any purportedly proprietary business information. 

Simply put, ACTI lacks any good faith basis for withholding the complete and detailed 

design drawings of the equipment sold to CH2E and the related equipment which served as the 

basis of ACTI’s promises.  Thus, ACTI’s refusal to produce these central documents can only be 

seen as an attempt to hide evidence that will conclusively prove that CH2E’s claims are 

meritorious. 

CH2E has attempted for months to resolve these uncontroversial discovery issues without 

involving the Court.  However, after numerous telephonic, email and letter conferrals, CH2E has 

no choice but to file this Motion. 

CH2E respectfully requests that the Court grant this Motion and order ACTI to: (i) 

produce all documents responsive to Request Nos. 31, 32 and 33; (ii) produce all admittedly 

relevant documents that ACTI promised to produce; and (iii) provide a privilege log.  CH2E 

further requests that, pursuant to Federal Rule of Civil Procedure 37, the Court award CH2E the 

reasonable attorneys’ fees and costs incurred in bringing this Motion.   

FACTUAL SUMMARY 

A. CH2E Enters into the Agreement Based on Defendants’ Promises that ACTI  
  Can Scale Up the Pilot Unit, and, After the Equipment Fails to Operate as  
  Promised, CH2E Files Suit. 

This case arises out of Defendants’ fraudulent inducement of CH2E—an innovative 

Nevada company that converts discarded tires into recycled energy—to purchase from ACTI two 

high-tech processor systems (the “Equipment”) which, now known to a mathematical certainty, 

could never have performed at the levels promised by ACTI.  

ACTI perpetrated this fraud by performing demonstrations on a small pilot unit (the 

“Pilot Unit”), which could process approximately 250 pounds of feedstock per hour.  ACTI 

assured CH2E, both verbally and in published marketing materials, that ACTI’s equipment was 

“scalable.”  Specifically, ACTI’s founder and President Latif Mahjoob promised CH2E that 

ACTI could scale up the Pilot Unit and build two units that could each process 3.125 tons of 
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feedstock per hour, 24 hours per day.  Based on Defendants’ promise and the Pilot Unit 

demonstrations, as well as Mahjoob’s claims of having “more information on tires than anybody 

on the surface of Earth,” CH2E entered into the Purchase Agreement dated August 30, 2012 (the 

“Agreement”).  

The Agreement expressly provides that ACTI would provide to CH2E “detailed 

equipment and arrangement drawings.”  Ex. A (Agreement) at CH2E-0176317, CH2E-0176320. 

The Agreement also expressly provides that the Equipment can process 3.125 tons of 

tires per hour, 24 hours per day.  Id. at CH2E-0176315.  The Agreement explains that “[ACTI] 

has empirically established what [ACTI] believes are predictable, replicable system efficiencies.  

Based on these efficiencies, [ACTI] believes that the figures accurately depict the expected 

throughput results from the feedstock [CH2E] intends to process with the Equipment being 

purchased.”  Id. at CH2E-0176322. 

Notwithstanding ACTI’s numerous express representations, the Equipment never 

functioned as promised.  Further, despite repeated requests by CH2E, ACTI never delivered to 

CH2E complete and detailed design drawings of the Equipment.  Eventually, on March 19, 2015, 

CH2E had no choice but to initiate this action asserting claims against Defendants Mahjoob and 

ACTI for fraudulent inducement and against ACTI for breach of contract. 

B. ACTI Asks the Court to Enter the Stipulated Protective Order So that It Can 
  Produce the Design Drawings in Response to CH2E’s First Requests. 

On July 16, 2015, CH2E served ACTI with Plaintiff’s First Set of Document Requests 

(the “First Requests”).  The First Requests included requests for documents such as: (1) “[a]ll 

blueprints, drawings . . . relating to the Equipment or the design of the Equipment, including all 

drafts”; (2) [a]ll Documents relating to ACTI’s Pre-Agreement expectations or beliefs relating to 

the Throughput of the Equipment”; (3) “[a]ll Documents relating to the design of Other 

Equipment upon which ACTI relied in performing the empirical analysis referenced in Section 

11.1.13 of Exhibit A to the Agreement”; and (4) “[a]ll Documents relating to the results of the 

empirical analysis referenced in Section 11.1.13 of Exhibit A to the Agreement.”  Ex. B (First 

Requests) at Nos. 4, 8, 11 and 13. 
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On September 16, 2015, ACTI objected to the First Requests quoted above on the 

grounds that the documents requested purportedly contained proprietary business information, 

but stated that ACTI would produce the documents “[s]ubject to an appropriate protective order.”  

Ex. C (ACTI Resp. to First Req.) at Nos. 4, 8, 11 and 13. 

CH2E and ACTI thereafter negotiated a mutually-agreed to protective order, which was 

submitted to the Court as a stipulation on October 5, 2015.  On October 6, 2015, the Court 

entered the Stipulated Protective Order with certain modifications [ECF No. 26] (the “Stipulated 

Protective Order”).  The Court expressly explained that it “approved the blanket protective order 

to facilitate discovery exchanges.”  [ECF No. 27 at 2].   

The Stipulated Protective Order provides that “[s]ome of the information the parties may 

seek, exchange or develop through discovery in this case may contain . . .  information that the 

party producing . . . the information will claim is confidential and entitled to protection under 

Federal Rule of Civil Procedure 26(c).”  Ex. D (Stip. Prot. Order) at 1.  Accordingly, the 

Stipulated Protective Order requires that:  
 
The parties shall use Confidential Discovery Material, and any information 
derived from it, solely for the purposes of this case.  They shall not use it for any 
other purpose, including, without limitation, any business or commercial 
purpose, or in connection with any other proceeding or litigation.   

Id. at 2 (emphasis added).  The Stipulated Protective Order further provides that Confidential 

Discovery Material may only be disclosed to the Court, named parties and counsel, experts or 

consultants retained by the parties or counsel, deposition witnesses, and the author or recipient of 

the Confidential Discovery Material, and only to the extent reasonably necessary to assist 

counsel in the prosecution or defense of this case.  Id. at 4-5. 

Notwithstanding the fact that Defendants agreed to the terms of the Stipulated Protective 

Order—which was negotiated specifically so Defendants could produce the withheld 

documents—Defendants did not make a supplemental production.  

C. Mahjoob Admits at His Deposition that ACTI Did Not Produce Crucial  
  Design Documents Even Though the Documents Are Readily Available. 

On November 4, 2015, CH2E took the deposition of Mahjoob in his individual capacity.  
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At his deposition, Mahjoob admitted that he personally performed detailed calculations and 

created detailed design drawings for the Equipment.  Ex. E (Mahjoob Tr.) at 188:10-189:17.  

Mahjoob also admitted that these calculations and design drawings are easily available on 

ACTI’s office computers.  Id.   

Nonetheless, Mahjoob testified that ACTI did not provide these calculations and 

drawings to CH2E in accordance with the Agreement, or during litigation as part of ACTI’s 

initial disclosures or in response to the First Requests: 
 

 Q. The design drawings you also have? 
A. Yes. 
Q. But you didn’t give those to CH2E? 
A. No.  Those are ours.  

Id. at 238:24-239:2; see also id. at 190:3-7, 194:11-16, 195:18-23, 236:16-20, 237:22-238:1. 

Mahjoob testified that the empirical warranty in the Agreement was based on results from 

the Pilot Unit.  Id. at 248:21-25.  Mahjoob also testified that the Pilot Unit “is sort of a scaled-

down smaller version of the big pyrolysis unit.”  Id.at 80:7-9; see also id. at 182:23-24.  Further, 

Mahjoob admitted that ACTI induced CH2E to enter into the Agreement through demonstrations 

on the Pilot Unit and that the Pilot Unit was featured in ACTI’s marketing materials.  Id. at 

77:16-20; 78:14-16; 141:22-142:1, 142:16-24.  

When asked directly about ACTI’s failure to produce relevant design drawings, Mahjoob 

stated that design drawings are “proprietary,” but that he “would be more than happy” to produce 

the design drawings if there was an “appropriate protective order in this case” that “make[s] sure 

that it doesn’t go anywhere.”  Id. at 188:23-189:1, 189:18-20. 

Nonetheless, Defendants did not produce the design drawings for either the Equipment or 

the Pilot Unit after Mahjoob’s deposition. 

D. Defendants Again Wrongfully Refuse to Produce Design Drawings in   
  Response to the Requests at Issue. 

Between December 2015 and March 2016, the parties agreed to refrain from actively 

seeking discovery in light of ongoing settlement discussions and health issues of counsel.   

On April 4, 2016, CH2E served the Requests.  The Requests again sought the design 
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drawings for the Equipment and the Pilot Unit, including specific references to the portions of 

Mahjoob’s testimony that described the existence and location of these documents.  See Ex. F.   

On May 18, 2016, Defendant served its Responses to the Requests (the “Responses”).  

See Ex. G.  As required under LR 26-7(a), the Requests currently at issue, along with ACTI’s 

deficient Responses, are as follows:   

REQUEST NO. 31 
All calculations, designs, drawings, schematics and other Documents relating to 
the design of the Equipment described in the Mahjoob Transcript at 188:10-
189:20 and 236:21-237:4. 
 
RESPONSE TO REQUEST NO. 31 
Defendant objects this this Request on the basis that it seeks information that is 
confidential, proprietary, and trade secret.  
 
Subject to and without waiver of the foregoing objections, Defendant responds as 
follows:  Defendant will produce relevant drawings related to the Equipment with 
the exception that it will not produce proprietary design drawings that would 
enable CH2E copy Defendant's technologies and systems. 
 
REQUEST NO. 32 
All calculations, designs, drawings, schematics and other Documents relating to 
the design of the Pilot Unit.  
 
RESPONSE TO REQUEST NO. 32 
Defendant objects to this Request on the grounds that it seeks information that is 
neither relevant to the subject matter of this action nor reasonably calculated to 
lead to the discovery of admissible evidence. Defendant objects to this Request on 
the basis that it seeks information that is confidential, proprietary, and trade 
secret. 
 
REQUEST NO. 33 
All calculations, designs, drawings, schematics and other Documents relating to 
the design of the burner box as described in the Mahjoob Transcript at 302:19-
304:8. 
 
RESPONSE TO REQUEST NO. 33 
Defendant objects this this Request on the basis that it seeks information that is 
confidential, proprietary, and trade secret. 
 
Subject to and without waiver of the foregoing objections, Defendant responds as 
follows: Defendant will produce relevant drawings related to the burner box with 
the exception that it will not produce proprietary design drawings that would 
enable CH2E copy Defendant's technologies and systems. 
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E. ACTI Continues to Refuse to Produce the Complete Design Drawings, Citing 

  an Abstract Fear that CH2E Will Not Abide by the Terms of the Stipulated  
  Protective Order.     

On June 16, 2016, counsel for CH2E sent a letter to counsel for ACTI explaining that 

ACTI had already agreed that the Stipulated Protective Order would govern the production of 

information that purportedly contains proprietary business information.  See Szewczyk Dec., ¶ 4 

and Ex. 1 (June 16 Letter).  CH2E also explained that ACTI had never produced a privilege log 

for any documents it has withheld.  Id. 

On July 5, 2016, counsel for ACTI sent a letter to counsel for CH2E admitting that “a 

Stipulated Protective Order is in place in this case,” but insisting that it need not produce 

complete design drawings—even though complete and detailed drawings were required by the 

Agreement—and instead that it would produce partial drawings.  See id. at ¶ 5 and Ex. 2 (July 5 

Letter).  ACTI explained that it was concerned that CH2E would not abide by the Stipulated 

Protective Order and instead “us[e] ACTI’s complete design drawings as a basis to engineer 

similar waste to energy equipment.”  Id. 

On August 3, 2016, counsel for CH2E sent an email to counsel for ACTI requesting that 

ACTI at least produce the documents over which there was no dispute.  See id.at ¶ 6 and Ex. 3 

(August 3 Email).  On August 5, 2016, ACTI responded by producing a single spreadsheet.  See 

id. at ¶ 7.   

On August 24, 2016, counsel for CH2E again conferred with counsel for ACTI in an 

email, explaining in detail the pending discovery disputes and requesting that ACTI respond by 

August 29, 2016.  See id. at ¶ 8 and Ex. 4 (August 24 Email).  

On August 26, 2016, counsel for ACTI responded to CH2E’s conferral email and again 

refused to turn over the complete set of design drawings.  See id. at ¶ 9 and Ex. 5 (August 26 

Email). ACTI’s purported reason for withholding the drawings is a “concern that these requests 

are not aimed at legitimate discovery, but at stealing the trade secrets and intellectual property of 

ACTI.”  Id.  ACTI claims that its “concern” is based on an understanding that one of CH2E’s 

investors had “indicated a desire in the past to emulate the pyrolysis system designs developed 

by ACTI.”  Id.   
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On August 31, 2016, counsel for CH2E conferred with counsel for ACTI telephonically 

in an attempt to resolve the discovery issues without involving the Court.  Counsel for CH2E 

explained that the terms of the Stipulated Protective Order expressly prohibit the very concerns 

ACTI has articulated.  See id. at ¶ 10.  Counsel for ACTI would not agree to produce the detailed 

design drawings, but stated that he would confer with his client to see if a compromise could be 

reached.  Counsel for ACTI also stated that the alleged conversation between his client and the 

CH2E investor occurred several years ago.  Id. 

On September 8, 2016, counsel for CH2E again conferred with counsel for ACTI 

telephonically.  Counsel for ACTI stated that ACTI would produce one copy of the design 

drawings, but only if the parties amended the Stipulated Protective Order to include an 

“attorneys eyes only” level of protection that included a restriction whereby no copies of the 

document could be made (the “No Copy AEO Provision”).  Counsel for CH2E informed counsel 

for ACTI that they would confer with their client regarding the offer.  Id. at ¶ 11. 

Because a No Copy AEO Provision is unnecessary and impractical, on September 27, 

2016, counsel for CH2E informed counsel for ACTI that CH2E could not accept the offer.  Id.at 

¶ 12.  ACTI’s counsel responded that he was out of the country until October 7, but requested 

additional information regarding CH2E’s position.  Id. at ¶ 13.  On October 12, counsel for 

CH2E informed counsel for ACTI that the No Copy AEO Provision would prejudice CH2E’s 

trial preparation, would effectively prevent CH2E’s counsel from communicating internally.   

Accordingly, CH2E was left with no choice but to file this Motion to obtain the most 

crucial evidence in this case.  
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ARGUMENT 

Given the claims and defenses of this case, and the clear terms of the Agreement, ACTI 

has no reasonable basis to withhold any part of the calculations, designs, drawings, or schematics 

relating to the Equipment or the Pilot Unit.   

I.  The Complete Design Drawings for the Equipment Are Not Only Relevant, But Crucial 
to Multiple of CH2E’s Claims in this Case.  

CH2E has asserted that ACTI committed fraud, breach of contract and breach of warranty 

by representing that ACTI was capable of designing two pyrolysis units that could each process 

3.125 tons of feedstock per hour, 24 hours a day.  The design drawings touch directly on the 

issue of whether it was mathematically possible for the entirety of the Equipment, as designed by 

ACTI, to produce at the promised levels of output.  Further CH2E has asserted a breach of 

contract claim based in part on ACTI’s failure to abide by its contractual requirement to provide 

complete and detailed drawings for the Equipment, meaning the pyrolysis system as a whole.  

Ex. A (Agreement) at CH2E-0176317, CH2E-0176320.  

Thus, the existence and substance of the complete and detailed design drawings go to the 

heart of several of CH2E’s claims. 

ACTI does not seriously contest the relevancy of the design drawings for the Equipment, 

which are sought by Request Nos. 31 and 33.  Instead, ACTI has tried to sidestep the issue by 

agreeing to produce only partial drawings, while citing the proprietary nature of the documents 

as grounds for not producing the complete set.  ACTI’s argument fails for two reasons.   

First, CH2E's claims allege that ACTI's Equipment—as an entire system—could not 

work as promised and warranted.  Complete and detailed design drawings are necessary to 

determine whether the Equipment could theoretically work as ACTI promised.  The production 

of partial drawings or component drawings is insufficient because it would allow ACTI to hide 

system-wide inefficiencies, including inefficiencies that occur as the product travels throughout 

the system from component to component. 

Further, as explained above, the Agreement at issue in this case required ACTI to 

produce complete and detailed design drawings—not partial drawings.  ACTI's failure to do so is 
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one of the bases for CH2E's breach of contract claim.  

Therefore, the complete design drawings are necessary to fully adjudicate CH2E’s 

claims.   

Second, under Nevada law, parties are not permitted to continuously object to the 

production of documents on the basis that they contain confidential business information or trade 

secrets when a stipulated protective order already governs the production of such documents.  

See Koninklijke Philips Electronics N.V. v. KXD Tech., Inc., No. 2:05-cv-01532-RLH-GWF, 

2007 WL 778153, at *4 (D. Nev. Mar. 12, 2007) (overruling objections based on proprietary 

nature of documents because “a stipulated protective order regarding the production of 

confidential and proprietary information has been entered in this case”).   

This legal doctrine is particularly appropriate in this case because ACTI asked the Court 

to enter the Stipulated Protective Order so that ACTI could produce the exact documents now at 

issue.  Indeed, after ACTI refused to produce the design drawings of the Equipment in response 

to the First Requests, the parties negotiated the terms of the Stipulated Protective Order to 

alleviate ACTI’s concerns regarding the purported proprietary nature of the drawings.  

Nonetheless, ACTI is again refusing to produce the same documents, citing an unfounded fear 

that CH2E will violate the terms of the Stipulated Protective Order.   

The Stipulated Protective Order protects ACTI from the very scenario with which it is 

concerned—the disclosure or use of Confidential Discovery Material for an improper purpose.  

The reason the terms of the Stipulated Protective Order are so on point is that ACTI negotiated 

these terms and asked the Court to enter them so that ACTI could produce these exact 

documents.     

ACTI’s new position that the Stipulated Protective Order should be amended to include a 

No Copy AEO Provision is both unnecessary and impractical.  As explained above, the current 

terms of the Stipulated Protective Order directly addresses ACTI’s concerns using the exact 

language ACTI told this Court was sufficient.  Further, the CH2E investor with whom ACTI is 

purportedly concerned is not entitled to access documents marked as Confidential under the 

Stipulated Protective Order.  ACTI’s real concern, therefore, is that CH2E will not abide by the 
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Stipulated Protective Order, not that the Stipulated Protective Order is insufficient. 

Further, the No Copy AEO Provision itself is prejudicial to CH2E and gives ACTI an 

unfair advantage.  Under the No Copy AEO Provision, ACTI would produce one copy of the 

document to CH2E’s counsel, who would be prohibited from making any copies.  CH2E’s 

counsel, who are located in more than one office, would therefore be unable to review and 

discuss internally on any effective level.  Further, CH2E’s expert would presumably have to 

travel to counsel’s office to review the document, which would impair the expert’s ability to 

perform a complete analysis.  In fact, under the AEO Provision, CH2E would not even be able to 

make a copy to use at the deposition of ACTI’s corporate representative.   

And, whereas ACTI’s counsel and expert will be free to confer with and rely upon the 

technical understanding and experience of ACTI personnel, CH2E’s counsel and expert would 

not be on the same playing field.  Simply put, the No Copy AEO Provision would tilt the scales 

in ACTI’s favor when the Stipulated Protective Order prevents the exact event about which 

ACTI is concerned.   

Thus, ACTI’s position—which is based on a purported “indication of a desire to emulate” 

made long before CH2E knew that the Equipment could not perform as promised and even 

longer before Court entered the Stipulated Protective Order—lacks any legal merit and is nothing 

more than a last ditch effort to avoid disclosing the most central documents of the case.  

Simply put, ACTI lacks any good faith basis for withholding the complete design 

drawings currently in its possession.  Nor can ACTI claim that CH2E’s request for the complete 

set of drawings is disproportionate to the needs of the case.  The burden or expense that ACTI 

will incur producing these documents—which by Mahjoob’s own admission is minimal—is 

clearly outweighed by their importance to this case. 

Accordingly, this Court should order ACTI to immediately produce all documents 

responsive to Request Nos. 31 and 33, including the complete and detailed design drawings for 

the Equipment. 
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II. The Detailed Design Drawings Related to the Pilot Unit Are Crucial to CH2E’s Claims 

and Necessarily Discoverable.  

ACTI refuses to produce design drawings of and other documents related to the Pilot 

Unit—which, according to Mahjoob himself, served as the basis for the Agreement’s terms and 

warranties—on the grounds that the documents are not relevant and “confidential, proprietary, 

and trade secret.”  Once again, ACTI’s argument fails.  

ACTI admits the Pilot Unit was one of the marketing tools it used to induce CH2E into 

purchasing the Equipment.  And, according to Mahjoob’s own testimony, the Agreement’s 

empirical warranty—which guarantees the Equipment is capable of specific throughput and 

product yields—was purportedly formulated from tests run on the Pilot Unit.  See Ex. E 

(Mahjoob Tr.) at 248:21-25.  ACTI also used these tests to assure CH2E that it had established 

“predictable, replicable system efficiencies” which could be replicated on a larger scale.  Ex. A 

(Agreement) at 15.  Thus, the design and capabilities of the Pilot Unit served as the basis of the 

Agreement’s terms and warranties. 

CH2E is entitled to compare the drawings from the Equipment to the Pilot Unit to assess 

the technical feasibility of “scaling up” such technology and the reasonableness of the warranties 

in the Agreement.  Given the broad scope of discovery, the Pilot Unit’s design drawings are 

clearly relevant and discoverable.  See F.R.C.P. 26(b)(1) (allowing discovery for any 

nonprivileged matter that is relevant to any party’s claim or defense and that appears reasonably 

calculated to lead to the discovery of admissible evidence); see also Shoen v. Shoen, 5 F.3d 1289, 

1292 (9th Cir. 1993) (scope of pre-trial discovery “accorded a broad and liberal treatment”) 

(quoting Hickman v. Taylor, 329 U.S. 495, 507 (1947)).  

Furthermore, as discussed above, ACTI can no longer withhold documents based on their 

proprietary nature.  A protective order is in place that governs the disclosure of these documents.  

ACTI’s continued refusal to produce these documents and insistence on a prejudicial No Copy 

AEO Provision can be seen as nothing more than an attempt to avoid liability for its fraudulent 

actions and breach of contract.   

Finally, ACTI cannot claim that CH2E’s request for the design drawings of and other 
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documents related to the Pilot Unit is disproportionate to the needs of this case.  The burden or 

expense that ACTI will incur producing these highly probative documents—which, like the 

design drawings for the Equipment, is minimal—is outweighed by their importance to this case. 

Accordingly, this Court should order ACTI to immediately produce all documents 

responsive to Request No. 32, including detailed design drawings related to the design of the 

Pilot Unit. 

CONCLUSION 

For the foregoing reasons, CH2E moves this Court for an order compelling ACTI to 

produce, within five days of the Court’s order, all documents responsive to Request Nos. 31, 32 

and 33.  CH2E further asks the Court award of CH2E its expenses in bringing this Motion, 

including attorneys’ fees, pursuant to Federal Rule of Civil Procedure 37. 

Dated:  October 18, 2016. 
 
BALLARD SPAHR LLP 

/s/ Peter Haviland  
Abran E. Vigil 
Nevada Bar No. 7548 
100 North City Parkway, Suite 1750 
Las Vegas, Nevada 89106-4617 
 
Peter L. Haviland 
2029 Century Park East, Suite 800 
Los Angeles, California 90067 
 
Roger P. Thomasch 
Gregory P. Szewczyk 
1225 17th Street, Suite 2300 
Denver, Colorado 80202-5596 
 
Attorneys for Plaintiff CH2E Nevada, LLC  
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CERTIFICATE OF SERVICE 

I hereby certify that on the 18th day of October 2016, and pursuant to Fed. R. Civ. P. 5(b), 

a true and correct copy of the foregoing CH2E’S MOTION TO COMPEL AMERICAN 

COMBUSTION TECHNOLOGY INC. TO PRODUCE REQUESTED DOCUMENTS was 

electronically filed and served through the Court’s CM/ECF system, which will send a notice of 

electronic filing to the following: 

Hector Carbajal 
Matthew C. Wolf 
CARBAJAL & MCNUTT, LLP 
625 South Eighth Street 
Las Vegas, Nevada 89101 
Telephone: (702) 384-1170 
Facsimile: (720) 384-5529 
hjc@cmlawnv.com  
mcw@cmlawnv.com  
 
James K. Kawahito 

 

Alison Rose 
KAWAHITO SHRAGA & WETRICK LLP 
1990 South Bundy Drive 
Los Angeles, CA 90025 
Telephone: (310) 746-5300 
jkawahito@kswlawyers.com 
arose@kswlawyers.com  

/s/ Mary Kay Carlton  
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Abran E. Vigil 
Nevada Bar No. 7548 
BALLARD SPAHR LLP 
100 North City Parkway, Suite 1750 
Las Vegas, Nevada 89106-4617 
Telephone: 702.471.7000 
Facsimile: 702.471.7070 
Email: vigila@ballardspahr.com 
 
Roger P. Thomasch 
Gregory P. Szewczyk 
BALLARD SPAHR LLP 
1225 17th Street, Suite 2300 
Denver, Colorado 80202-5596 
Telephone: 303.292.2400 
Facsimile: 303.296.3956 
thomasch@ballardspahr.com  
szewczykg@ballardspahr.com  
 
Attorneys for Plaintiff 

 

UNITED STATES DISTRICT COURT 

DISTRICT OF NEVADA 

CH2E NEVADA, LLC, a Nevada limited 
liability company, 
 

Plaintiff, 
 
v. 
 
LATIF MAHJOOB, an individual; AMERICAN 
COMBUSTION TECHNOLOGY 
INCORPORATED, a California corporation; 
DOES 1-X; and ROE COMPANIES XI-XX, 
inclusive, 
 

Defendants. 
 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
) 

 
Case No. 2:15-cv-00694-JCM-NJK 
 
 
PLAINTIFF’S FIRST SET OF 
DOCUMENT REQUESTS TO 
DEFENDANT ACTI 
 
 
 

Pursuant to Federal Rule of Civil Procedure 24, Plaintiff CH2E Nevada, LLC, by and 

through undersigned counsel, BALLARD SPAHR LLP, hereby submits the following First Set of 

Document Requests (the “Requests”) to Defendant American Combustion Technology 

Incorporated (“ACTI”), and requests that ACTI produce the documents described herein, within 

thirty (30) days of service of these requests, in accordance with the Court’s Joint Discovery Plan 

and Scheduling Order entered by this Court on June 26, 2015.  (ECF No. 20.) 

1. “CH2E” means Plaintiff CH2E Nevada, LLC, or any person acting on CH2E’s 
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behalf, including, but not limited to, its agents, servants, employees, members, managers, 

officers, independent contractors and attorneys. 

2. “ACTI,” “You” and “Your” means Defendant American Combustion Technology 

Incorporated or any other person acting on ACTI’s behalf, including, but not limited to, its 

agents, servants, employees, managers, officers, board of directors, owners, independent 

contractors and attorneys. 

3.  “Complaint” means CH2E’s Complaint and Jury Demand in this action, filed on 

March 19, 2015 in Nevada District Court, Clark County, No. A-15-715575-B, removed to the 

United States District Court for the District of Nevada, No. 2:15-cv-00694-JCM-NJK. 

4. “Agreement” means the Purchase Agreement dated August 30, 2012 entered into 

by CH2E and ACTI, which is attached to the Complaint as Exhibit A. 

5. “Equipment” means the machinery, equipment, technologies and systems as 

defined in Recital B in the Agreement. 

6. “Other Equipment” means any other machinery, equipment, technologies or 

systems designed and/or manufactured by ACTI which produces energy commodities from 

renewable resources.  

7. “Feedstock” means the type of material processed by ACTI’s Equipment or Other 

Equipment. 

8. “Throughput” means the processing capacity of ACTI’s Equipment or Other 

Equipment, measured in tons of Feedstock per hour.  

9. “Pre-Agreement” means any time prior to August 30, 2012. 

10. “Document” or “Documents” means any written, recorded or graphic material in 

Your possession, custody or control, regardless of its location, whether produced, reproduced, or 

on paper, cards, tapes, film, electronic facsimile, computer storage devices or any other media, 

and shall include, without limitation, all correspondence, notes, memoranda, tapes, contracts, 

certificates, computer tapes, cards and disks, electronic mail, text messages, internet postings, 

minutes, records, diaries, logs, books, journals, bookkeeping entries, financial statements, tax 

returns, invoices, checks, canceled checks, drafts, promissory notes, money orders, negotiable 
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instruments, letters of credit, books of account, diaries, pay stubs, expense vouchers, bank 

statements, telephone reports, analyses, lab books, test results, studies, drawings, charts, 

photographs, films, videotapes, pamphlets, periodicals, appointment calendars, cables, wires, 

telegrams, telexes, records and recordings of oral conversations, work papers, and any non-

identical copies of any document, including drafts, postscripts, addenda, changed versions and 

copies of originals on which any notation has been made, and includes all such documents in 

Your possession, custody or control or in the possession, custody or control of Your present or 

former agents, representatives or attorneys or any and all persons acting on their behalf, 

including documents at any time in the possession, custody or control of such individuals or 

entities known by You to exist. 

11. “Communication” or “communications” means every manner or means of 

disclosure, transfer, or exchange of information, whether oral, electronic, by document, or 

otherwise. 

12. “Person” means any natural person, partnership, joint venture, cooperative, or 

unincorporated association, public or private corporation, public entity or other entity, or any 

affiliate, officer, director, employee, agent, representative or attorney of any of the foregoing.  

13. “Relate to” or “relating to” means in connection with, describing, discussing, 

explaining, analyzing, reflecting, summarizing, evidencing, embodying, constituting, 

comprising, or in any way pertaining in whole or in part, directly or indirectly, to the subject 

matter of the Request.  
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INSTRUCTIONS 

1. You are to produce all non-identical originals, drafts, copies, and photocopies of 

the Documents requested.  A Document shall be deemed identical to another copy or version of 

the same Document only if it bears, contains, or includes no writing, signatures, names, notes, 

marks, words, letters, numbers, signs, stamps, symbols, sounds, or combinations thereof different 

from those of the other copy of version. 

2. Each Request contained herein extends to all Documents in the possession, 

custody or control of You and/or anyone acting on Your behalf.  A Document is deemed to be in 

Your possession, custody or control if it is in Your physical custody, or if it is in the physical 

custody of any other Person and You: (1) own such Document on any terms; (2) have an 

understanding, express or implied, that You may use, inspect, examine or copy such Document 

on any terms; or (3) have, as a practical matter, been able to use, inspect, examine, or copy such 

Document when You sought to do so.  If any Document was ever, but no longer is, in Your 

possession, custody or control, state what disposition was made of such Document and when. 

3. All Documents shall be produced in accordance with the Joint Discovery Plan and 

Scheduling Order entered by this Court on June 26, 2015.  (ECF  No. 20.)  Where reasonably 

practicable, please produce Documents in a manner as will facilitate their identification with the 

particular Request(s) to which they are responsive.   

4. If any Document is withheld because a privilege is claimed, identify each such 

Document (by date, title, author, addressees, Persons copied, number of pages, and subject 

matter), the number of the Request that calls for its production, the privilege claimed, and 

whether any non-privileged or non-protected matter is included in the Document. 

5. These Requests shall be deemed continuing so as to require further and 

supplementary production promptly if You receive, generate, or discovery additional Documents 

called for herein between the time of original production and the time of any evidentiary hearing 

or trial. 
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REQUESTS FOR PRODUCTION OF DOCUMENTS 

REQUEST NO. 1 

All communications between ACTI and CH2E relating to the Equipment, including, but 

not limited to:  

(a) Pre-Agreement communications relating to the expected Throughput for the 

Equipment;  

(b) Communications relating to delivery and installation of the Equipment;  

(c) Communications regarding training of CH2E personnel;  

(d) Communications relating to problems with the operation or performance of the 

Equipment; and  

(e) Communications regarding attempts to remedy or fix problems with the operation 

or performance of the Equipment. 

REQUEST NO. 2 

All internal ACTI communications relating to the Equipment, including, but not limited 

to:  

(a) Pre-Agreement communications relating to the expected Throughput for the 

Equipment;  

(b) Communications relating to delivery and installation of the Equipment;  

(c) Communications regarding training of CH2E personnel;  

(d) Communications relating to problems with the operation or performance of the 

Equipment; and  

(e) Communications regarding attempts to remedy or fix problems with the operation 

or performance of the Equipment. 

REQUEST NO. 3 

All communications between ACTI and any third party relating to the Equipment, 

including, but not limited to: 

 (a) Pre-Agreement communications relating to the expected Throughput for the 

Equipment;  

Case 2:15-cv-00694-JCM-NJK   Document 55-2   Filed 10/18/16   Page 6 of 11



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

DMWEST #12482482 v1 6  

BA
LL

AR
D

 S
PA

H
R 

LL
P 

10
0 

N
O

RT
H

 C
IT

Y 
PA

RK
W

AY
, S

U
IT

E 
17

50
 

LA
S 

VE
G

AS
, N

EV
AD

A 
89

10
6 

(7
02

) 4
71

-7
00

0 
FA

X 
(7

02
) 4

71
-7

07
0 

 
(b) Communications relating to delivery and installation of the Equipment;  

(c) Communications regarding training of CH2E personnel;  

(d) Communications relating to problems with the operation or performance of the 

Equipment; and  

(e) Communications regarding attempts to remedy or fix problems with the operation 

or performance of the Equipment. 

REQUEST NO. 4 

All blueprints, drawings, operating manuals, operating specifications or operating 

parameters relating to the Equipment or the design of the Equipment, including all drafts, 

versions and copies containing notations.  This Request includes, but is not limited to, the 

operation manual required by Section 4 of Exhibit A to the Agreement at page 10 of 20. 

REQUEST NO. 5 

All training manuals or other training materials relating to the Equipment or the design of 

the Equipment, including all drafts, versions and copies containing notations.  This Request 

includes, but is not limited to, the training materials required by Section 3 of Exhibit A to the 

Agreement at page 9 of 20.  

REQUEST NO. 6 

All Documents relating to Pre-Agreement testing of any prototypes of the Equipment, 

electronic simulations of the Equipment, or any computer program which tested the design of the 

Equipment in any way. 

REQUEST NO. 7 

All Documents relating to testing of the Equipment, including, but not limited to, testing 

performed prior to delivery and installation, testing performed during installation, or testing as 

installed. 

REQUEST NO. 8 

All Documents relating to ACTI’s Pre-Agreement expectations or beliefs relating to the 

Throughput of the Equipment. 
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REQUEST NO. 9 

All Documents relating to the design of Other Equipment which uses rubber as 

Feedstock.  

REQUEST NO. 10 

All Documents relating to the Throughput of Other Equipment which uses rubber as 

Feedstock.  

REQUEST NO. 11 

All Documents relating to the design of Other Equipment upon which ACTI relied in 

performing the empirical analysis referenced in Section 11.1.13 of Exhibit A to the Agreement at 

page 15 of 20 of the Agreement.   

REQUEST NO. 12 

All Documents relating the Throughput of Other Equipment upon which ACTI relied in 

performing the empirical analysis referenced in Section 11.1.13 of Exhibit A to the Agreement at 

page 15 of 20 of the Agreement.   

REQUEST NO. 13 

All Documents relating to the results of the empirical analysis referenced in Section 

11.1.13 of Exhibit A to the Agreement at page 15 of 20 of the Agreement. 

REQUEST NO. 14 

All Documents relating to the training required by Section 3.3 of Exhibit A to the 

Agreement on page 9 of 20, including, but not limited to, any training manuals, operating 

materials, operating parameters or software manuals, and all communications relating to the 

training required by Section 3.3 of Exhibit A to the Agreement on page 9 of 20. 

REQUEST NO. 15 

All Documents relating to the Installation Acceptance Report and the Start-Up and 

Training Report required by Section 3.4 of Exhibit A to the Agreement on page 9 of 20, 

including all drafts, versions and copies containing notations, and all communications relating to 

the Installation Acceptance Report and the Start-Up and Training Report.  
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REQUEST NO. 16 

A copy of all insurance policies held ACTI which may be used to satisfy all or part of a 

possible judgment in this Action or to indemnify or reimburse ACTI or any ACTI employee, 

officer or director for payments made to satisfy a possible judgment in this Action. 

REQUEST NO. 17 

All financial statements from ACTI that relate to or reflect income from the sale of the 

Equipment. 

REQUEST NO. 18 

Documents relating to or reflecting all commissions or compensation paid by ACTI to 

any ACTI employee, officer or director relating to the sale of the Equipment.   

REQUEST NO. 19 

All photographs of the Equipment, including pre-Agreement photographs, photographs 

taken during installation, and photographs of the Equipment as installed. 

REQUEST NO. 20 

All change orders received by ACTI from CH2E.  

REQUEST NO. 21 

Records of all payments made by CH2E to ACTI relating to the Agreement or the 

Equipment. 
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Dated:  July 16, 2015. 

 
BALLARD SPAHR LLP 

/s/ Roger P. Thomasch  
Abran E. Vigil 
Nevada Bar No. 7548 
100 North City Parkway, Suite 1750 
Las Vegas, Nevada 89106-4617 
 
Roger P. Thomasch 
Gregory P. Szewczyk 
1225 17th Street, Suite 2300 
Denver, Colorado 80202-5596 
 
Attorneys for Plaintiff CH2E Nevada, LLC  
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CERTIFICATE OF SERVICE 

I hereby certify that on the 16th day of July 2015, and pursuant to Fed. R. Civ. P. 5(b), a 

true and correct copy of the foregoing PLAINTIFF’S FIRST SET OF DOCUMENT 

REQUESTS TO DEFENDANT ACTI was served via email to the following: 

Hector Carbajal 
Matthew C. Wolf 
CARBAJAL & MCNUTT, LLP 
625 South Eighth Street 
Las Vegas, Nevada 89101 
Telephone: (702) 384-1170 
Facsimile: (720) 384-5529 
hjc@cmlawnv.com  
mcw@cmlawnv.com  
 
James K. Kawahito 

 

Alison Rose 
KAWAHITO SHRAGA & WETRICK LLP 
1990 South Bundy Drive 
Los Angeles, CA 90025 
Telephone: (310) 746-5300 
jkawahito@kswlawyers.com 
arose@kswlawyers.com  

s/CM Rowe  
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